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Welcome to Portugal.
With 10 centuries of history, our country is
located in the intersection of Europe, America and Africa.
As the legacy of the former Empire, Portuguese language is the 5th most spoken
in the world, being spread over the 5 continents, notably in Brazil, Angola, Mozambique, Cape Verde, São Tomé e Princípe,
Guiné Bissau, Macau and East Timor.
Lisbon is the capital of a territory that comprises the mainland and the Atlantic archipelagos of the Azores and Madeira, surrounded by one of the largest maritimal areas
of the world.
Portugal has circa 10,6 million resident inhabitants and most of its population lives
in sunny coastal areas. Important cities include Lisbon, Oporto (in the north), Coimbra
(in the center), Faro (in southern Algarve),
as well as Ponta Delgada (in the Azores) and
Funchal (in Madeira).
Portugal is a Republic since 1910, having in
force the same Constitution since 1976. The
President, the Parliament, the Government
and the Courts are the representatives of
the sovereign country, and both the President and the Parliament are chosen through
general democratic elections. The Government is normally formed by the party who
wins the election for Parliament.

The Constitution separates the Legislative
power, which is generally attributed to the
Parliament, the Executive power, that lies
with the Government and the Judicial power,
let to the Courts.
Portugal entered into European Union in
1986, is part of the Schengen area and
adopted the Euro since its creation, as result of an integration process which last
milestone is the Treaty of Lisbon.
Portugal is also a founding member of the
Community of Portuguese Language Countries, the international organization that aggregates all Portuguese speaking countries.
Portuguese main industries include tourism, seafare economy, forrest, petrochemistry, cement production, automotive, electrical and electronics industries, textile, footwear, furniture, beverages & food industry,
leather & cork. Pharmaceutical, IT, renewable energies and aerospace industry are
strong upcoming sectors.
With modern infrastructures and technologies, Portugal is nowadays a business
friendly jurisdiction, being the right interface to invest in Europe and in Portuguese
Language Countries.
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II.1. Establishing a Business
General Considerations

The basic legal framework on Portuguese
corporate business organization is codified
in the Companies Code (“Código das Sociedades Comerciais”), the Commercial Registry Code (“Código do Registo Comercial”),
the Securities Code (“Código dos Valores
Mobiliários”), the Commercial Code (“Código
Comercial”) and the National Companies
Registry Office regime (“Registo Nacional de
Pessoas Colectivas”).

II.2. Companies

There are five different types of commercial companies in Portugal being that every
company incorporated in our territory must
comply with one of these types, except for
companies that operate here under the freedom of provision of services as set forth in
the “Services” EU Directive.
These five different types of companies are
the following: the public limited liability
company (by shares – “sociedade anónima”),
the private limited liability company (by quotas – “sociedade por quotas”), the partnership (“sociedade em nome colectivo”), the
limited liability partnership (“sociedade em
comandita simples”) and the limited liability
partnership with share capital (“sociedade
em comandita por acções”).
The first two types of companies are by far
the most common, the last three having
proved to be less flexible and suitable to
modern business needs.

2.1. The Public Limited Liability
Company (PLC)
A) Legal Regime

PLC (“Sociedade Anónima” or “S.A.”) is one
of the two most common investment vehicles used in Portugal with the purpose
of establishing business and commercial
transactions. It ensures the limitation of
shareholders liability to the amount of their
investment in the company - their participation in its share capital - and qualifies these
participations as negotiable securities.
Shares may be listed on the Lisbon Stock
Exchange (“Bolsa de Valores de Lisboa”) or
remain under private commerce.
As a general rule, a PLC must be incorporated by a minimum of five individual or
corporate founding shareholders. Exception
is made, being required only one founding

shareholder, when all outstanding capital
stock is subscribed and held by another
corporation since the incorporation. Also,
only two founding shareholders are required
when the State, or a State holding company,
owns more than 50 % of the capital stock.
Shares can either be nominative or bearer
(depending on whether the issuer has the
ability to be constantly informed of the identity of the respective holders) and may be
represented by book entries or certificates
(depending on whether they are represented
by registrations in an account or by paper
documents).
Shares are mandatorily nominative if (i) they
are not fully paid up, (ii) by-laws foresee restrictions on its transfer, or (iii) shareholders are required under the bylaws to deliver
additional cash or material contributions to
the company.
Except for legal or company bylaws prohibition, the issuer may decide on the conversion
of securities as to their form of representation. Also, and except for legal, bylaws or
provisions resulting from special conditions
established for each issue, bearer shares
may, at the holder’s initiative and expense,
be converted into nominative and vice-versa.
Decree-Law 49/2010 of May 19, 2010, has
introduced in the Portuguese legal scenario,
along with the shares with par or nominal
value, shares without par value, in order to
facilitate capital increase scenarios.
Thus, a share shall have a minimum value of
EUR 0,01 (par value or issue value).
There are two types of shares:
• ordinary shares (“acções ordinárias”)
which entitle holders to dividends and to
a portion of the assets upon winding up,
subject to the rights attributed to any
existing preferred shares.
• preferred shares (“acções preferenciais”)
which award special rights to their holders, usually broader rights than the
ones attributed to ordinary shares. The
bylaws may authorize the PLC to issue
two types of preferred shares:
a) non-voting preferred shares (“acções
preferenciais sem voto”) which confer,
if they have nominal or par value,
preferential rights to their holders
to receive an annual payment of
not less than 5% of the shares’ par
value, payable as a dividend out of
distributable profits. If not, the annual
payment is calculated by reference to

the value of the issue of the shares
reduced of its premium, if any. These
shares have also priority over ordinary
shareholders in the event of company
liquidation. If authorized by the bylaws,
corporations may issue non-voting
preferred shares up to a maximum of
50% of its registered share capital;
b) redeemable preferred shares
(“acções preferenciais remíveis”) which
are redeemable at a fixed time date
or when established by shareholders’
general meeting. Only shares which
are fully paid up can be redeemable.
Redemption must be made at par value
or according to shares issue value
(in case of shares without par value),
unless bylaws provide for the payment
of a premium.
Shares in a PLC are freely transferable, except where the respective bylaws set forth
restrictions on its transferability. These restrictions may consist of a right of first refusal or pre-emption right in favour of the
remaining shareholders and right of prior
consent. With respect to the transfer of
shares, a distinction must be made between
the transfer of nominative shares and the
transfer of bearer shares. The former may
be transferred by a written declaration of the
owner addressed to the keeper of the PLC’s
share registry. Bearer shares may be transferred by simple delivery of the share certificates, possession of which confers on the
holder all shareholders’ rights. The bylaws
may not prohibit the transfer of shares otherwise permitted by law, being that transfer
may only be restricted within the terms of
the relevant legal provisions.
A minimum capital stock of EUR 50.000,00 is
required for incorporation of a PLC. It can be
formed either by private subscription of the
entire capital stock or through public subscription of the shares.
The share capital of a PLC must be paid
up by means of contributions in cash or
in non-monetary assets (contributions in
kind) and the legal minimum capital must
be fully subscribed at all times. However,
in a PLC, the capital stock does not have to
be fully paid up at the time of its subscription. Indeed, only a minimum of 30% of each
shares’ nominal value must be satisfied at
that time. Within five years of the incorporation, the remaining part of capital stock
must be fully paid up.

As a general rule, a PLC is allowed to acquire and hold its own shares, but only up
to a maximum of 10 % of its total registered
share capital. The voting and economic
rights inherent to these shares are suspended as long as they are owned by the
company itself, except for the right to receive the correspondent additional number
of shares in case of stock capital increase by
incorporation of reserves.
Finally, share capital increases, as any other
amendment to the company’s bylaws, shall
be approved by shareholders’ meeting. Nevertheless, bylaws can authorize the board of
directors to decide on share capital increases in cash within certain limits.

B) Corporate Governance and
Shareholders Decisions

PLC’s management and supervision must
take one of the following three forms. The
first one, most commonly used in Portugal,
refers to an organization formed by a board
of directors (“conselho de administração”)
and a sole supervisor or supervisory board
(“fiscal único” or “conselho fiscal”). A second
form of organizing corporate management
consists of a board of directors containing
an audit committee (“comissão de auditoria”). It also includes a certified chartered
accountant (“revisor oficial de contas”) for
supervision functions. Finally, there is a
third form, which comprises an executive
board of directors (“conselho de administração executivo), a general and supervisory
board (“conselho geral e de supervisão”), as
well as a certified chartered accountant. In
addition, a PLC whose shares are listed on
stock exchange market must appoint a secretary (“secretário”).
PLCs with a maximum registered share
capital of EUR 200.000,00 may choose to be
managed by a sole director (“administrador
único”) rather than having a board.

C) General Meetings

Shareholders gather and vote resolutions in
general meetings. They must gather ordinarily once a year or whenever they are convened by the chairman of the general meeting upon request of the management or the
supervisory body or upon request of one or
more shareholders holding at least 5% of
the entire share capital (special meetings).
Under specific circumstances, the law also
allows the audit committee, the general and
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supervisory board, the supervisory board
and the court to summon shareholders for
a general meeting.
The shareholders’ meetings must be convened by a notice published in the official
website of the Ministry of Justice (http://
publicacoes.mj.pt/) or, in certain cases
where all shares are nominative and the bylaws foresee such possibility, by registered
mail or by e-mail to shareholders having expressed their prior written consent. The notice shall be published with at least 1 month
or sent 21 days in advance as to the date
of the general meeting, and shall mention,
amongst other information, general meeting’s agenda.
Notwithstanding the above, a general meeting may be convened and held without complying with the referred prior formalities,
provided that all shareholders are physically present or duly represented and unanimously express their consent to gather and
take resolutions on a particular subject
(universal meetings). In addition, Portuguese law also allows shareholders to pass
resolutions without all attending physically
and simultaneously the general meeting,
provided that the resolutions at stake are
approved by unanimity of the votes and laid
down in writing.
Last reform of the Portuguese Companies
Code (2006) introduced the possibility of
holding general meetings by resorting to
telematic means (combination of telecommunications and informatics – transmission
of voice and image in simultaneous is usually required) also called “virtual meetings”.
The shareholders and the company can benefit from this new way of gathering provided
that the respective bylaws do not prohibit
such mechanism.
In a PLC, there is a minimum presence of
voting share capital for shareholders to approve valid resolutions - the gathering quorum. For certain relevant decisions, such as
bylaws amendments, stock capital increases or reductions, mergers, spin-offs, liquidation and winding up, etc. it is mandatory
that the quorum represents one third of the
entire share capital on first call.
Resolutions are passed by a simple majority of votes cast of all those attending/represented in the shareholders’ meeting, except
for those relevant decisions mentioned in
the preceding paragraph where a qualified
majority of two thirds of the votes cast is re-

quired. Bylaws can provide for higher quorums as well as qualify voting requirements.

2.2. The Private Limited Liability
Company (LTD)
A) Legal Regime

LTD (“Sociedade por Quotas” or “Lda.”) has
traditionally been the investment vehicle
used in Portugal for small business, usually
of family nature. The partners are jointly and
severally liable to fulfil the company’s entire quota capital, but their liability extends
no further than that. This type of business
entity does not allow participations to be
represented by shares (since capital stock
is divided into quotas) and thus may not be
listed on the Lisbon Stock Exchange.
The private limited liability company incorporation needs only two partners, regardless of being individual or corporate. There
may exist, however, companies with a sole
partner (individual or a company) which are
named “Sociedade Unipessoal por Quotas”
and that basically have the same regime as
a regular limited liability company but with
certain particularities with respect to the
relationship between the sole quota-holder
and the company and the possible enlarged
liability of the former. Generally this sort of
company is used for small family business.
Due to a recent enacted act (April 2011) a
minimum quota capital is no longer required
to incorporate an LTD company (it used to
be EUR 5.000,00). The contribution of each
quota-holder does not have to be fully paid
up at the moment of the incorporation of the
company. Quota-holders may defer the payment of their contributions until the end of
the first financial year or until another date
to be set forth in the respective bylaws but
no longer than 5 years after incorporation.
The minimum value attributed to a quota is
EUR 1,00.
As a general rule, a quota can only be transferred by private or public deed under the
company’s express consent or under court
order, unless the prospective transferee is
another quota-holder, transferor’s spouse
or the following person in line of succession.
This legal regime can be differently regulated in the bylaws.
LTD’s management comprises one or more
managers (“gerentes”). As a general rule, an
audit committee or a sole supervisor is not
mandatory, but the company is allowed to

have one. Indeed, the accounts on this type
of company do not need to be checked by a
certified chartered accountant, unless two
of the following limits are exceeded during a
period of two consecutive years:
• total balance sheet value: EUR
1.500.000,00;
• total net sales and other income: EUR
3.000.000,00; and
• Average annual workforce: 50.
The majority of the regime of the PLC is applied to LTD general meetings. The main
exceptions refer to summons’ formalities
-notice must be sent by the manager to
quota-holders by registered mail 15 days
in advance as to the date of the general
meeting – and to voting quorum for bylaws
amendments and winding up of the company - where a qualified majority of threequarters corresponding to the capital stock
is required, unless the bylaws foresee a
higher majority.

B) Single-Member Private Limited
Companies (SMLTD)

As referred above, LTD companies may be
incorporated by a single partner, whether an
individual or another company (“Sociedade
Unipessoal por Quotas”).
Some legal limitations are set forth: (i) an
individual can only be partner of a unique
SMLTD, i.e., can not hold another company
of this kind, and (ii) a LTD can not have as
sole partner a SMLTD.
This type of company may be incorporated
as such since the beginning or may result
from the concentration of all the quotas of
a regular LTD in a single quota-holder. This
does not prevent the possibility of being converted into a regular LTD if a new partner
comes into scene.
The sole quota-holder may appoint other
people as managers or manage the company him/itself.
Any agreement between the sole quotaholder and the company shall aim the implementation of the company’s scope and
must be executed in written form. Otherwise, such agreements will be deemed as
null and void, and the sole quota-holder will
be unlimitedly liable for them.
In case the company becomes bankrupt
and provided that the sole quota-holder has
complied with the above mentioned rules,
his/its personal assets will not be liable for

the payment of the company’s debts.
In the remaining aspects, the rules applicable to the regular LTD also apply to this
type of company, apart from those which
only make sense with regard to a plurality
of partners (e.g., general meeting’ resolutions).

2.3. Holding Companies

The current legal framework for holding companies is set forth in Decree-Law
495/88, of December 30, 1988, as amended.
A holding company must be organized either
as a PLC (“S.A.”) or as a LTD (“Lda.”) and its
corporate name shall include the reference
“Sociedade Gestora de Participações Sociais”
or “SGPS”.
The sole corporate purpose of a holding
company legally permitted is to own and
manage capital stock (shares or quotas) of
other companies as an indirect form of carrying out business activities. Generally, the
holding company is required to hold a minimum of 10 % of the capital stock (with voting rights) of its subsidiaries and must keep
such participation at least for one year.
However, this rule is subject to a number of
limitations. An SGPS may invest in smaller
holdings (less than 10 % of the voting rights):
• up to an amount not exceeding 30 % of
the investments made in larger holdings;
• when each participation’s purchasing
value is at least of EUR 5.000.000,00;
• when the purchase results from the
target company’s merger or demerger;
and
• when it has formalized a managerial
subordination agreement with the target
company, under which the management
of the subordinated company’s business
activities is entrusted to the SGPS.
Under special circumstances and provided
that some requirements are met, the holding company is allowed to provide technical
management services to all or some of the
partially held companies in which the SGPS
has a minimum holding of 10 % or with
which the SGPS has formalized a managerial subordination agreement.
Depending on the type of investment some
holding companies can be subject to Bank
of Portugal (“Banco de Portugal”) supervision along with other non-banking financial
institutions or to the Insurance and Pension
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Funds Supervisory Authority (“Instituto de
Seguros de Portugal”). Others are subject
to the supervision of the Tax Authority (“Inspecção-Geral de Finanças”).
Bank of Portugal supervision is mandatory
where the company holds, direct or indirectly, the majority of voting rights in one or
more credit or financial institutions.
Regardless of the legal form adopted, it is
required that every holding company appoints a certified chartered accountant or an
audit company.

II.3. The Limited Liability Individual
Undertaking

An individual entrepreneur may also limit
his liability to the firm’s registered capital
through the incorporation of a limited liability individual undertaking (“Estabelecimento
Individual de Responsabilidade Limitada”
or “E.I.R.L.”) which regime is foreseen in
Decree-Law 248/86, of August 25, 1986, as
amended.
The minimum capital for an EIRL is EUR
5.000, 00, two thirds of which must be paid
in cash and deposited in a blocked account
with a local bank until the deed of incorporation is registered with the Companies House.
Twenty percent of after-tax profits must be
allocated annually to a legal reserve until
the amount in such reserve corresponds to
at least 50 % of the EIRL’s registered capital.
The remuneration of the manager (who
must be the individual holder of the firm)
is limited to three times the official Portuguese “annual minimum salary” (EUR
485,00 in 2011).

II.4. Branches / Representation
Offices

A foreign company intending to conduct
business activities in Portugal for more than
one year may do so through the establishment of a subsidiary (or affiliate) in Portugal, except if operating under the freedom
of provision of services as previously mentioned. The subsidiary will have to vest one
of the above outlined types of company, and
will be an autonomous legal entity with a
separate corporate personality.
Any foreign company wishing to operate in
Portugal without resorting to a subsidiary is
legally required to establish a Portuguese
branch (“sucursal”) or other local permanent representation (“representação perma-

nente”) and to comply with the appropriate
registration requirements. Differently from
subsidiary entities, branches are not autonomous legal entities nor do they have a
separate corporate personality, reason why
the foreign company will always be liable for
its operations and debts in Portugal.

II.5. How to establish your
Business

Anyone intending to incorporate a Portuguese company must apply for the approval
of the company’s proposed corporate name
and for the granting of a tax payer number
with the National Companies Registry
Office.
Since the last reform of the Companies Code
(2006), and as a general rule, public deed of
incorporation is no longer mandatory being
sufficient a private deed of incorporation,
provided that the signatures of the founding
partners are duly certified by a public notary
or a lawyer. In addition, the referred Reform
has introduced the incorporation of companies through electronic tools (e.g., internet).
Before the execution of the company’s incorporation agreement, the capital stock
should be deposited in a Portuguese Bank,
except in case of deferred contributions in
the terms mentioned above. Also, in case
the company’s capital stock is not fully paid
up in cash, the relevant assets (contributions
in kind) should be subject to prior evaluation
by an independent chartered accountant,
whose report must be referred to in the incorporation deed.
Afterwards, company’s deed of incorporation must be registered with the Companies
House (“Conservatória do Registo Comercial”). Upon registration and other official
communications (as Tax and Social Security
Authorities), the company becomes a separate legal entity capable of having its own
assets, rights and obligations.
The records are kept by the Companies
House and are of public access. Certificates
disclosing the facts registered for a specific
company can be issued at any time (the process has been facilitated since corporate
records are available through web network).
All registered corporate facts are also subject to publication in the official website of
the Ministry of Justice (http://publicacoes.mj.pt).
In Portugal, companies are not, as a consequence of incorporation, required to have
any insurance policies. However, if the com-

pany has or will have any employees, it must
have a workers accidents insurance policy.
Moreover, the carrying out of certain activities will render companies subject to specific mandatory insurance requirements.
Company shall register itself with the Tax
Authority and the Social Security Services
within 15 days after incorporation and must
serve a notice to Portuguese Labour Department whenever a worker is hired by the
company.
Latest procedures implemented by the Government (called “Simplex Program”), have
made possible to incorporate a company in
just one day.

notes
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III.1. Legal framework

The Portuguese tax system is based on the
rule of law and the principal pieces of legislation (as amended) are the following:
• Constitution of the Portuguese Republic
• General Tax Law – Decree-Law 398/98
of 17 December
• Code of Tax Procedure and Process –
Decree-Law 433/99 of 26 October
• Corporate Income Tax Code - DecreeLaw 442-B/88 of 30 November 1988
• Personal Income Tax Code - DecreeLaw 442-A/88 of 30 November 1988
• Real Estate Transfer Tax Code – DecreeLaw 287/2003 of 12 November 2003
• Municipal Tax on Real Estate Code –
Decree-Law 287/2003 of 12 November
2003
• Value Added Tax Code – Decree-Law
394-B/84 of 26 December 1984
• Stamp Duty Code - Law 150/99 of 11
September 1999
• Excise Duty Code – Decree-Law 73/2010
of 21 June
• Tax Benefit Code - Decree-Law 215/89
of 1 July
The domestic tax legislation is overridden by
Double Tax Treaties entered into by Portugal, as well as by European Tax Law.

III.2. Tax Administration

The Directorate General for Taxation (Direcção-Geral dos Impostos – DGCI) is the
service in the Ministério das Finanças e da
Administração Pública responsible for the
management of tax system and it is hierarchically structured in local, district, regional
and national offices.
Binding tax rulings are issued by tax authorities upon request and payment of legal fee.

III.3. Corporate Income Tax (“CIT”)
3.1. Introduction

The most important tax levied on the profits
is the corporate income tax (Imposto sobre
o Rendimento das Pessoas Colectivas) governed by the Corporate Income Tax (“CIT”)
Code, approved by the government through
Decree-Law 442-B/88 of 30 November 1988
(as amended).
The basic corporate income tax is increased

in many municipalities by a local surcharge
(Derrama) up to 1,5% over the taxable income.
To taxable incomes over € 2.000.000 is also
applicable a state surcharge of up to 2,5%
(Derrama Estadual).

3.2. Taxable year

The tax year usually corresponds to the calendar year (1 January to 31 December).
However, taxpayers may adopt different tax
years in case of permanent establishments,
groups of companies and other relevant
economic reasons (this last case being subject to a case by case authorization of the
Minister of Finance). In all these cases the
new tax year should be maintained for at
least five years.

3.3. Taxable persons and residence

CIT generally applies to all collective persons, incorporated and unincorporated entities, public or private, established under
Portuguese law (notably share companies,
limited liability companies, partnerships,
branches, and investment funds).
As in many other jurisdictions, the tax treatment differs according to the residence status of the taxpayer.
Entities with head-office or place of effective
management in Portugal (including subsidiaries of foreign companies) qualify as tax
resident in Portugal and thus are liable to
CIT on their worldwide income.
Non-resident companies without a permanent establishment in Portugal are liable
to CIT on their Portuguese source income,
usually by means of a final withholding tax.
Non-resident companies that have a permanent establishment in Portugal are liable
to CIT in respect of the income attributable
to it (determined in accordance with the attraction principle), generally in the same
manner of resident entities but with some
specifics.
According to domestic legislation, non-resident entities are deemed to have a permanent establishment whenever they possess
a fixed installation or permanent representation through which a commercial, industrial or agricultural activity is carried on, or
carries on its activity in Portugal by the intermediary of a person acting on its behalf,
who has, and habitually exercises, agency
powers and authority to conclude binding

contracts (provided such person is not considered as an agent of an independent status or a commission agent).
The domestic concept of “permanent establishment” is overriden by the various Tax
Treaties entered into between Portugal and
other countries, which generally is in line the
definition contained in Article 5 of the OECD
Model Convention.

3.4. Taxable basis

For resident entities and permanent establishments conducting a commercial, industrial or agricultural activity (special rules
apply to other activities) the tax basis is the
accounting profit, as determined by GAAP
with the adjustments established in CIT
Code, less the 4 previous years tax losses
and tax benefits.
Capital gains (as determined by CIT Code)
realized by resident companies and permanent establishments with the sale of tangible fixed assets, non-consumable biological
assets and property investment assets are
generally included in taxable profits.
Notwithstanding, only 50% of the positive
capital gains is taxed if the related assets
were held for at least one year (roll-over
relief), provided that the sale proceeds are
reinvested, during the previous year or the
two subsequent years. in the purchase fabrication or construction of tangible fixed assets, non-consumable biological assets or
property investment assets allocated to the
activity (except if those assets are not new
and were acquired to related parties).
This roll-over relief may also be applicable
to the movable capital gains and losses resulting from disposal of shareholdings provided some conditions are met, notably:
i) the sale proceeds reinvested in the
purchase of other shareholdings, purchase fabrication or construction of
tangible fixed assets, non-consumable biological assets or property investment assets allocated to the company’s activity
ii) the shareholdings sold were held for
at least 1 year, correspond to, at least,
10% of the subsidiary’s share capital
or have a purchase price of at least €
20.000.000; and
iii) the sale and purchase of the shareholdings does not occur with entities
that are:

• resident in a country, territory or a
region deemed as a tax haven;
• related entities, except when applied
in share capital contributions.
If only part of the capital gain is reinvested,
then only the corresponding part of the gain
qualifies for exemption.
Inbound dividends normally benefit from
full relief provided that some conditions are
met, notably that those dividends are distributed by an EU or Portuguese resident
company where the recipient has held a 10%
shareholding for a period of at least 1 year
(otherwise, a 50% relief may apply).
Portugal has enacted transfer pricing legislation that generally follows the OECD
criteria, and has implemented European
Directive 90/434/CEE of 23 July introducing
a neutrality regime for mergers and assimilated operations.
The determination of taxable profit (including capital gains) is normally done under a
direct method of computation, based on the
corporate taxpayer’s return and accounting records, without prejudice to its auditing
by the Tax Administration or, in exceptional
circumstances, to the application of indirect
methods of computation.
Under the direct method, net taxable profit
is the amount resulting from computing the
net total turnover for the year and certain
changes in equity not included therein, determined on the basis of taxpayer’s accounting records.
On the other hand, the use of indirect methods for assessing taxable profits is carried
out by the district director of taxes and shall
only be accepted in the following circumstances:
a) Impossibility of certifying and obtaining a
direct accurate quantification of those elements absolutely necessary to a correct
determination of taxable income;
b) A
 significant deviation of taxable amount
with no justifiable reason in relation to objective indicators relating to such activity
on a technical-scientific base;
c) Taxpayer producing without a justified
reason null taxable income or tax losses
during three consecutive years.
The taxable profit attributable to permanent
establishment of a non-resident entity, shall
be determined by applying, subject to any
appropriate adjustment, the general rules
for the determination of the taxable profit
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of resident entities exercising as their main
business a commercial, industrial or agricultural activity. General administration
costs can also be deducted, within some
limits.
The taxable basis of non-resident entities
without permanent establishment in Portugal is made of Portuguese source income
determined according to the IRS rules and
generally subject to final withholding tax or
flat rates.

3.5. Deductions

Business expenses are generally deductible
when computing the profits subject to tax of
resident entities or permanent establishments, provided they are necessary to the
activity and duly documented.
Examples of deductible expenses are as follows:
• costs of production or purchase of goods
or services, such as materials, labour,
energy and other manufacturing, conservation and repair’s costs
• costs of distribution and sale including
transportation costs, advertising and
other delivery costs of merchandise
• financial costs such as loan interest,
discounts given, brokers’ fees, transfers, differences in exchange rates,
costs of credit operations, debt collection and costs of issuing shares, bonds
and other securities and reimbursement premiums
• administrative costs such as remuneration, subsidies, pensions or complementary retirement subsidies, office
supplies, transport and communications, rents, legal and insurance fees
excluding optional life insurance
• costs of analyses, rationalization, research and consultancy
• taxes and social security contributions
• provisions
• costs of the application of fair value of
financial instruments
• capital losses
• indemnities paid if the risk is not insurable
• depreciation and amortization.
In fact, tangible fixed assets, except land, intangible assets and investment properties can
be depreciated or amortized for tax purposes.

Usually the straight-line method is applied,
under which the maximum depreciation being calculated by applying the legal rates
published from time to time.
However, the taxpayer may opt for application of the declining-balance method in respect of new tangible fixed assets other than
buildings, private passenger cars (unless
they are used for public transportation or in
a rental business).
Other depreciation/amortization methods
may be used, but normally need approval,
under request, by the tax authorities.
Research and development expenses may
be accepted as costs directly in the financial
year in which they are incurred.
The unit cost below which assets may automatically be written off in the year of acquisition or production is currently €1.000.
Depreciation of real estate shall not be accepted for that part corresponding to the
value of land or assets not subject to obsolescence, as well as depreciation of vehicles
of passengers and mixed vehicles for that
part corresponding to the acquisition value
in excess of €40.000,00 (except when such
vehicles are used in public transport services or are for rental in the exercise of the
usual activity of the owning enterprise).
Furthermore, some expenses are not accepted as costs for the determination of taxable profit, like for example:
• illicit expenses
• fines, penalties and any other charges
arising from infractions of any nature
not contractually foreseen, including
compensatory interest
• indemnities related to events whose
risk could have been insured
• health and personal accident insurance
premiums, amounts spent with life insurance and contributions to pension
funds or any other complementary social security regimes that are not considered as employment income, unless
qualified as social fringe benefits
• capital losses derived from the sale of
participations in the share capital of
companies in certain situations (notably
regarding related entities)
• CIT and any other taxes that are directly
or indirectly levied on profits
• taxes and any other charges due by third
parties but borne by the taxpayer when-

ever the latter is not legally authorized
to support them
• Expenses supported by documents issued by taxpayers with inexistent or
invalid tax identification numbers or by
taxpayers whose activity has been officiously ceased by the tax authorities
• expenses with daily allowances and
compensation for the use of the workers’ own vehicle, whenever the employer does not possess a control map (this
limitation to the deduction of costs is not
applicable if they are charged to clients
or taxed as remuneration and, therefore, subject to IRS)
• unduly documented expenses, which
are not only non-deductible, but are also
separately subject to a 50% surtax. This
charge is increased to 70% in some special situations.
• interest on shareholders loans exceeding
the rate of Euribor 12 months plus 1,5%.
The CIT Code authorizes a tax losses carry
forward of 4 years. However, this right shall
be lost in case of change of ownership or
voting rights in a percentage of 50% or plus
as well as in cases of change of corporate
purpose or main activity, save for previous
authorization of the Minister of Finance

3.6. Rates
3.6.1. Resident and non-resident
entities with permanent establishment developing a commercial, industrial or agricultural
activity

The taxable income between € 0 and € 12.500
has a tax rate of 12,5%, while the amount
over €12.500 has a rate of 25%.
Special reduced rates apply to entities located in some designated inland areas (10%
or 15%), as well as on the archipelagos of
Azores and Madeira.

3.6.2. Resident entities not exercising as their main business a
commercial, industrial or agricultural activity

The overall income of an entity not developing a commercial, industrial or agricultural
activity as main business has a 20% rate.

3.6.3. Non-resident entities without a permanent establishment
in Portugal

Entities without head-office or effective
management in the Portuguese territory
and no permanent establishment therein to
which such income is attributable are subject to CIT at a 25% rate, except for the incomes indicated below, which are subject to
the following rates:
a) Income derived from intellectual
or industrial property or from the
provision of information related to an
experience acquired in an industrial,
commercial or scientific sector,
as well as those derived from the
provision of technical assistance –
15%
b) income derived from the use or
assignment of the right to use
agricultural, industrial, commercial
or scientific equipment – 15%
c) Income derived from bonds, debt
securities and other investment
income not specifically taxed at a
different rate – 21,5%
d) Prizes from raffles, “totoloto”, lotto
games, as well as from any other
contests – 35%
e) Commissions arising from the
intermediation of any contracts and
income from services rendered –
15%
f) Rental income – 15%
g) Interest and royalties whose effective
beneficiary is an EU resident
company or their EU permanent
establishment paid by a commercial
or civil company under a commercial
form, a co-operative and a public
enterprise resident in Portugal or
by a permanent establishment of a
company from another EU Member
State situated therein, provided that
the conditions set down by Directive
2003/49/EC are met – 10% during
four years after the application of
the Directive and 5% during the four
subsequent years.
The withholding at source of tax levied on
income of non-resident entities normally
has a final nature. Reduced rates may be
available under the tax treaties entered into
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by Portugal (provided all the conditions and
requirements for its application are fulfilled)
or under EU tax law (e.g., Parent Subsidiary
Directive or Interest and Royalties Directive).

3.7. Tax Credit

There shall be allowed as deductions from
the amount resulting from the application
of the tax rate to the taxable income (assessment base) the following amounts:
a) Deduction for international double
taxation
b) Deduction concerning tax incentives
c) Special payment on account
d) CIT withheld at source

3.8. Tax return

Resident taxpayers as well as non-resident
entities maintaining a permanent establishment in Portugal are required to file with the
competent local tax office a final annual income tax return in the month of May of the
year following the tax year at stake.
Non-resident entities without a permanent
establishment in Portugal must also file the
above mentioned tax return (for their income that’s not subject to final withholding
tax), through a tax representative to be appointed for that purpose.
Other ancillary returns and declarations
must be filed as part of cooperation obligations.

3.9. Payment

to this limit added by 20% of the remaining
amount, with a maximum of € 70.000.
Resident entities and Portuguese permanent establishment developing a commercial, industrial or agricultural activity as
main business also have to make payments
on account in July, September and December of each fiscal year.
The difference between the whole assessed
tax and the amounts paid on account has to
be paid until the end of the term to file the
tax return.

If the head of a household is a resident of
Portugal, all the other members of the
household are also regarded as residents.
Aggregation of all types of income in the
family unit is mandatory.

Late payment of the corporate tax liability
because of a delay in assessment of the tax
for reasons attributable to the taxpayer or a
delay of the tax administration’s in refunding overdue tax, triggers compensatory interest (juros compensatórios) currently at an
annual rate of 4%.

Spouses living together are jointly liable for
the tax of the family unit and are taxed according to an income splitting system which
allows them to divide their combined income by two for the purposes of applying the
progressive rates; the resulting tax liability
is then added.

Failure to pay the tax due within the prescribed period (generally 30 days after the
payment notice has been served to the taxpayer) triggers a default interest (juros de
mora), currently at an annual rate of 6,351%.

Domestic partnerships, irrespectively of
gender, are recognized and its members
may opt for taxation as if they were married,
provided some conditions are met (notably
having 2 years with the same registered tax
address).

III.4. Personal Income Tax (“irs”)
4.1. Taxable Persons and Income
a) Resident
Residents in Portugal are subject to tax on
their worldwide income.

CIT is computed by the taxpayers under the
self-assessment method. The annual return
is then subject to verification.

According to domestic legislation, an individual is considered resident for tax purposes if:

Tax is paid provisionally on the basis of declared income at the time of submitting returns but may be adjusted by the authorities
when assessments are finalized.

• he/she spends 183 days or more in any
calendar year (either continuously or interrupted)
• he/she visits Portugal for a shorter period in any year in which he possesses a
place of abode on 31st December of that
year, under circumstances which imply
his intention to keep and occupy such
abode as his permanent residence
• he/she is, on 31 December of any year, a
crew member of a ship or aircraft operated by a resident entity
• he/she is exercising abroad a public
function or commission in the service of
the Portuguese State

Resident entities and Portuguese permanent establishment developing a commercial, industrial or agricultural activity as
main business have to make special payment
on account of CIT (in March or, in case it is
made in two instalments, in March and October).
This payment corresponds to 1% of the
turnover of the previous fiscal year, limited
to a minimum of € 1.000 and, when higher,

• he/she is a Portuguese national who
moves his residence to a listed tax haven
(in which case he is considered resident
of Portugal in the year of removal and
the following 4 years), unless he proves
that the removal is for a valid reason,
such as being seconded by his employer
for performing a temporary activity

b) Non-resident
Non-resident individuals are liable to IRS
only on income arising or deemed to arise in
Portugal (Portuguese-source income).
Liability to IRS for the different categories
of Portuguese-source income derived by a
non-resident individual occurs if:
• the employment (Category A) is performed in Portugal or the income is paid
by an entity with a head office or permanent establishment in Portugal
• business income is derived from a permanent establishment in Portugal
• income is derived from the occasional
exercise of a professional or commercial activity in Portugal
• the payer is a resident of Portugal, for
income from Category A derived on
board a ship or aircraft operated by a
Portuguese resident employer
• business income related to services
rendered or used in Portugal with an exception for profits from transport, tele-

communications and financial activities
• intellectual or industrial property rights
are registered in Portugal
• the paying entity is a resident taxpayer
or permanent establishment in Portugal, for interest (Category E)
• underlying property is situated in Portugal, for rents (Category F) and capital gains (Category G) from disposal of
Portuguese-situs real estate or assets
attached to a professional practice
• an issuing company is resident in Portugal, for income in Category G arising
from the disposal of shares or equivalent income
• income is obtained by a member of the
board of a Portuguese resident company or a company with a permanent
establishment in Portugal
Unless a tax treaty provides otherwise, Portuguese-source income from different categories derived by non-resident individuals
without a permanent establishment in Portugal is subject to withholding tax, currently
at the following rates:
• 21.5% (final tax) on the surplus arising
from a company’s liquidation
• 21.5% (final tax) on employment income
and on fees of self-employed professionals carrying out activities included
in the specific list published by the Ministry of Finance (Ordinance 1011/2001,
21 August)
• 21.5% (final tax) for dividends and similar distributions by companies liable to
corporate income tax
• 21.5% on pension income
• 21.5% (final tax) for interest on corporate bonds and any other debt claim instruments issued after 15 October 1994,
state bonds, bank deposits savings certificates and any current accounts and
loans, income from repurchase agreements involving any bonds and investment income consisting of proceeds
from life insurance policies; income
from financial instruments (such as
swaps) and other investment income
not specifically taxed at a different rate
• 21.5% (final tax) for industrial and intellectual royalties when received by
someone other than the original author
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(including fees for technical assistance,
know-how and leasing of agricultural,
commercial and scientific equipment)
• 25% (special rate) on income derived
through a permanent establishment
from commercial, industrial or farming
activities
• 21.5% (final tax) on intellectual and industrial royalties received by the original author
• 20% (special rate) on capital gains except
real estates (25%)
• 15% on rental income
However, taxpayers from EU (among others)
may opt, under some conditions (notably
90% of Portuguese income), to be taxed as
residents.
c) Special provisions for expatriates
A new regime has been established in Portugal, for the beneficial tax treatment of
persons becoming resident in Portugal
for the first time in 2009 or in subsequent
years. Under this regime, employment and
self-employment income derived from “high
value added activities of scientific, artistic or
technical nature” that is earned by non-habitual residents in Portugal will be taxed at
a 20% rate.
Additionally, the regime also establishes a
tax exemption for foreign-source employment income, self-employment income,
rental income, interest, dividends as well as
other investment income, and capital gains,
provided this income could have been taxed
in the state of source, under an existing tax
treaty or such income has effectively been
taxed in another non-blacklisted jurisdiction
under domestic legislation (if no tax treaty
exists).
The regime is applicable for a period of 10 consecutive years. Within the 10 year period, the individual may give up Portuguese tax residence
and subsequently recover the non-habitual
residence status for the remaining years.
The regime will apply to individual taxpayers who become Portuguese tax residents
under Portuguese domestic law, provided
they have not been taxed as tax residents in
Portugal in the previous 5 years.

Pursuant to the Tax Benefits Code, an exemption from IRS applies under international agreements or subject to the condition of
reciprocity with respect to:
• employment income earned by professional staff of foreign diplomatic and
consular bodies or international organizations;
• profits derived by foreign building contractors or auctioneers from NATO-related activities carried out in Portugal;
• earnings derived by expatriates within
the framework of cooperation agreements between states; Portugal applies, however, the exemption-withprogression method on such earnings.

4.2. Determination of Taxable
Income

The IRS Code separates taxable income into
six categories:
1. Category A – Employment Income
2. Category B – Business and Professional
Income
3. Category E – Investment Income
4. Category F – Rental Estate Income
5. Category G – Net Worth Increases
6. Category H - Pensions
As a rule, specific deductions are granted
for computing the net result of each category. Then the taxable income is the aggregate
of the net result of each category.
In relation to deductions, there are some
specific rules applying to each income category.
1. Category A
Employment income refers to income from
dependent personal services and comprises
any remuneration paid or made available in
cash or in kind to an individual for personal
services rendered under an employment or
similar contract or in the discharge of a public function, service or office.

Employment income comprises, in particular:
• salaries and wages of employees, public
officials and civil servants in general;
• fees and similar remuneration of members of corporate statutory boards (but
not statutory auditors for whom such
fees constitute Category B income);
• benefits in kind in general, including
stock options and equivalent schemes
• voluntary or mandatory severance pay
in certain cases;
The following deductions shall be allowed
from gross income derived from dependent
employment for each income earner:
• 72% of 12 times the highest national
minimum wage;
This deduction may be raised up to 75 per
cent of twelve times the minimum monthly
wage, provided that such difference is a
result from:
a) Contributions to professional bodies
paid by the taxpayer himself, which are
necessary for the performance of an activity exclusively exercised on somebody
else’s account;
b) Amounts actually paid and not reimbursed concerning professional training expenses, provided that the training entity is a public law body or an
entity recognized as duly qualified for
the purposes of professional training
and rehabilitation by the competent
Ministries.
• indemnities paid by the employee to the
employer, due to the unilateral termination of the employment individual contract without previous notice, following
a court decision, or the indemnities that
do not exceed the basic remuneration
corresponding to the previous notice
period;
• union fees up to a limit, per taxpayer, of
1% of the gross employment income, increased by 50%.
In case of termination of the employee
contract, a portion of the amounts received
shall be excluded from tax.
2. Category B
This category comprises professional and
entrepreneurial income which encompasses profits derived from:
• commercial, industrial, agricultural,

forestry or stockbreeding activities;
• professional activities;
• intellectual and industrial royalties.
For the purpose of the IRS return, business
income must be declared under Category B.
The computation of net income from Category B is determined on the basis of a simplified regime or the taxpayer’s accounting
records.
Simplified tax regime - shall apply to taxpayers who, on the course of their activity, have
not exceeded, in the previous fiscal year, a
threshold of € 150.000,00.
Until the technical and scientific ratios are
approved, the taxable income is obtained by
applying a coefficient of 20% to the turnover regarding the sale of the products and
merchandise and a coefficient of 70% to the
remaining gross income of this category.
A taxpayer subject to the simplified regime
may opt for the standard accounting system.
The option should be made through:
• the statement of commencement of activity; or
• the statement of changes to the activity,
to be submitted by the end of March of
the year when he wishes to change the
method of determination of the income.
The simplified regime is applicable for periods of 3 years, extended for equal periods.
If the taxpayer exceeds the limit referred to
above for 2 consecutive years, or if in one
year he exceeds 25% of that limit he ceases
to be taxed according to the simplified regime and the standard accounting system is
applicable in the following year.
The simplified regime is not applicable to
taxpayers who are obliged to use standard
accounting systems.
3. Category E
This category comprises, inter allia, the following income:
• interest, swaps, derivatives, deposits,
dividends, intellectual and industrial
royalties
• indemnity received in relation to unproved
damage and termination of profits;
• indemnity received for performing no
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competition activities;
• an increase in wealth which is not justified by the individual’s income as reported to the tax authority
50% of the profits distributed to Portuguese
resident taxpayers by entities that are also
resident in Portugal or in any EU Member
State, as well as liquidation proceeds when
qualified as investment income (economic
double taxation relief) may be deducted, per
taxpayer, to the gross income.
4. Category F
There shall be allowed as a deduction from
gross income from real estate any duly substantiated maintenance and conservation
expenses incurred by the taxable person
as well as the Municipal Tax on Real Estate
(“IMI”) borne by the taxpayer.
5. Category G
No deduction shall be allowed in respect
of income of this category, save for capital
gains.
Capital gains deriving from the sale of shareholdings in not listed micro and medium
companies, real estate, intellectual & industrial property (including know-how), derivatives, warrants and other concepts may have
a beneficial taxation (e.g. real estate capital
gains are only considered in 50%; movable
capital gains of non residents may be fully
exempted).
The amount of income qualified as capital
gains corresponds to the balance found between capital gains and capital losses realized in the same year.
Losses may be carried forward in the cases
foreseen in the IRS Code.
6. Category H
Net income shall be determined by deducting the whole amount of gross Category H
income equal to, or lower than, € 6.000 per
taxpayer.
If the annual gross income is higher than €
6.000 the deduction is equal to that amount.
Finally in case Category H gross income
exceeds € 22.500, a similar deduction of €
6.000, is applied although with a reduction
of 20% of the exceeding portion.

4.3 Rates

The general tax rate applicable to the aggregate net results in the year 2011 run from
11,05% for a taxable income up to € 4.898
to 46,50% for a taxable income higher than
€ 153.300.
Taxpayers resident in the autonomous regions of the Azores and Madeira benefit
from noteworthy tax reductions.

4.4 Withholding Tax

As a general rule, domestic income attracts
IRS withholding, normally at source as a
payment on account
These withholdings are to be set off against
the individual’s final income tax liability. A
refund is granted if the amount of tax withheld as an advance payment exceeds the ultimate income tax liability.
In the case of withholding at source on incomes of Categories A and H, the payer entities are required to withhold tax upon its
payment by applying to gross income payable by them the rates annually defined.
To the gross income of Categories B, E, F
and G are applicable the withholding rates of
11,5%, 16,5% and 21,5%, depending on the
nature of income.

4.5 Deduction to the tax payable

As a general rule, taxpayers may deduct to
their tax payable certain expenses incurred
(including with dependants/ascendants) regarding health, education, training, alimonies, elderly homes, real estate, renewable
energy equipments, disabled persons, insurance premiums and international double
taxation credits, as well as payments on account and income withholding at source as a
payment on account.

4.6 Tax return

As a rule, individuals are required to file with
the local tax authorities an income tax return with respect to the previous year.
The filing deadlines are April of the subsequent year for taxpayers deriving only
employment or pension income or May for
other incomes (even if this includes employment or pension income).

4.7 Tax year

As a general rule, the tax period coincides
with the calendar year.

4.8 Payment

The difference between the tax payable after
the above-mentioned deductions and the tax
withheld or paid on account, as well as any
excess payment, has to be paid until August
31 by taxpayers deriving only employment or
pension income and until September 30 by
taxpayers deriving any other income.
III.5. Value added tax (“IVA”)

5.1. Introduction

Portugal adopted a value added tax system,
generally in force since 1 January 1986, in
connection with its entry into European Union.
The legal framework includes the Sixth
Council Directive 77/388/EEC of 17 May
1977 on the harmonization of the laws of the
Member States relating to turnover taxes
- Common system of value added tax: uniform basis of assessment (as amended),
implemented by Decree-Law no 394-B of
26 December 1984, which approved the VAT
Code (Código do Imposto sobre o Valor Acrescentado).
Valued Added Tax is an indirect tax levied
on the supplies of goods and services and is
normally borne by the final consumer. This,
in general, is accomplished by imposing
a tax (referred to as “output tax”) on each
stage of production (wholesaling, retailing, etc.) but allowing the supplier to offset,
against the output tax for which he must account, an amount equal to the tax (referred
to as “input tax”) which he has paid on his
own supplies.
VAT also applies to all goods imported into
Portugal, whether or not the importer is an
entrepreneur, unless the goods qualify for
an exemption.

5.2. Taxable Persons

VAT taxable persons are, essentially, all entities that carry on a business enterprise in a
regular and independent manner.
There shall also be considered as VAT taxable persons those individuals or corporate
entities that:

• independently carry out a single taxable
transaction in connection with the exercise of a business enterprise, even if
exercised abroad
• carry out, according to the customs law,
import of goods
• on an invoice or any equivalent document, unduly mention VAT
• perform operations with entities resident in another EU Member State
• purchase some types of services, as
long as the respective supplier is a nonresident entity in Portugal
• acquire goods or services in the waste,
residues and scrap-iron sectors
• entities that carry on a business enterprise in a regular and independent manner
• the purchaser of construction service
(instead of the seller) according to the
reverse charge basis1.
The State and all corporate entities of public law are not taxable persons only where
they are acting within the scope of their authority powers and their non-liability to tax
is not leading to competition distortions.
However, even if they are acting within the
scope of their authority powers, shall always be liable to tax if carrying out in a considerable degree the following activities or
transactions, telecommunications, supply
of water, gas and electricity, passenger or
goods transport, port and airport services,
supply of new goods manufactured for sale,
agricultural agencies, running of trade fairs
and exhibitions, warehousing, canteens, and
radio and television broadcasting services.

5.3. Taxable Transactions

The transactions subject to VAT may be divided into three large groups:
i) supplies of goods and services made
within Portugal by an entrepreneur in
the course of his/her business, unless
the supplies are specifically exempted
ii) imports of goods into Portugal
iii) intra-Community acquisitions of
goods
1 The supplier does not charge VAT to the
purchaser. Rather, the purchaser accounts for the
VAT chargeable in his/her VAT return. The recovery
of this VAT is dependent on the activities of the
purchaser.
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There shall be liable to Value Added Tax the
supply of goods and services carried out in
the Portuguese territory, against consideration, by a taxable person acting as such.
Supply of goods means the transfer of its
property. The concept includes deemed
transfers such as: i) the delivery of goods
pursuant to a hire-purchase agreement with
a firm commitment of ownership transfer;
ii) the delivery of movable goods pursuant to
a sales contract in which the seller retains
ownership until total or partial payment is
made by the purchaser; or iii) the consignment, within 12 months after delivery was
made.
On the other hand, supply of services comprise all transactions resulting from a business activity susceptible of giving rise to a
kind of consumption not covered by the concepts of supply of goods, intra-Community
acquisition of goods or importation of goods.
Additionally, there shall also be liable to VAT
the imports of goods, meaning the entry into
Portugal of goods proceeding from countries or territories not comprised within the
EU fiscal territory, except if an exemption
applies.
No import of goods shall be deemed to take
place where, upon their entry in the territory
of the country, such goods are immediately
placed under certain customs suspensive or
economic scheme.
Finally, there shall be subject to VAT the intra-Community acquisition of goods carried
out in Portugal by a taxable person acting as
such, provided such goods are transported
or dispatched from other EU Member State
and the transferor thereof is a taxable person duly identified for VAT purposes in another Member State.

5.4 Location of the operations
General Rules

As a general rule, the goods are taxable in
Portugal if they are located within the national territory at the moment their transport or expedition to the purchaser begins
or, if that does not occur, at the moment in
which the goods are placed at the purchaser’s disposal.

Where the goods are purchased outside
Portugal and then imported into Portugal,
the place of supply is deemed to be outside
Portugal. Such a supply is not liable to VAT.
However, the act of importation into Portugal itself constitutes a separate taxable
event.
According to the general rule, the supply of
services to taxable persons established in
Portugal, regardless the place where the
service provider is established is taxable
in Portugal (B2B) as well as the supply of
services by taxable persons established in
Portugal to non-taxable persons, wherever
these are established (B2C).
These transactions shall be deemed to be
located in Portugal where the place of arrival of the goods dispatched or transported
is within the territory of the country.
Therefore, if the person acquiring the
goods is located within the Portuguese territory and is a taxable person for VAT purpose, VAT is charged on the transaction in
Portugal.
Portugal has implemented the necessary
legislation to harmonize its VAT law with
the simplification directive on triangulation. The relevant provisions provide, inter
alia, for the following:
• there is no obligation to register for VAT
or appoint a fiscal agent in Portugal if
the taxable person is established in a
Member State (other than Portugal) and
makes intra-Community acquisitions of
goods for the purpose of making subsequent deliveries of these goods in Portugal
• if the taxable person is registered in
Portugal, the acquisition is taxable as
an intra-Community acquisition under
the Portuguese VAT registration number

The most important examples are:
• banking and financial operations, as
well as insurance and reinsurance operations
• lease and sale of real estate
• supply of medical and sanitary services
performed by hospitals, clinics, dispensaries and similar establishments
• food and beverage services rendered by
the employing entity to its employees
In total exemptions, also known as “complete”, the taxpayer does not assess VAT in
his operations, although he is entitled to deduct the VAT incurred with his acquisitions.
Main examples of this type of exemption include:
• transfer of goods and rendering of services related to merchant ships set for
international navigation and aircrafts
used by airlines for international transportation
• supply of goods dispatched outside the
EU
• transport of people to and from foreign
countries, as well as of people and merchandise to and from the Azores and
Madeira Islands
• gratuitous transmissions of goods for
subsequent distribution to the poor,
made to non-profit and non-governmental organizations

5.6. Taxable Amount

The taxable amount is the value of the consideration that has been or is to be obtained
from the purchaser.

Two groups of exemptions should be distinguished: partial exemptions and total exemptions.

The taxable amount shall generally include
(save for special exemptions foreseen in
the legislation) any taxes, duties, levies and
charges, excluding VAT itself, incidental
expenses, such as commission, packing,
transport, insurance costs and advertising
made on customer’s behalf, subsidies directly related to the price of each transaction.

In partial exemptions, also known as “incomplete exemptions”, the taxpayer does
not assess VAT in his operations and is not
entitled to deduct the VAT incurred with his
acquisitions.

On the other hand, the taxable amount shall
not include interest on deferred payment of
a given remuneration as well as any judicial
compensation for failure to comply, in the
whole or in part, with a contract; discounts,

5.5. Exemptions

price reductions or bonuses; amounts paid
in the name of the customer and entered as
such in the appropriate books of a third person; amounts relating to packing not covered by the transaction.

5.7. VAT Rates

VAT is levied at a standard rate of 23%. An
intermediate rate of 13% and a reduced
rate of 6% are applicable to a range of
goods and services (included respectively
in List II and I annexed to the Code).
In the Azores and Madeira, the rates are
levied at 16%, 9% and 4%, respectively.

5.8. Deductions

Taxable persons are generally allowed to
deduct VAT borne on supplies of goods and
services, including intra-Community acquisitions and importation of goods in connection with their taxable activities.
This deduction shall only take place if the
VAT is incurred in operations subject and not
exempt from VAT, notwithstanding the situations in which total exemptions apply.
Please note that the deduction shall only
arise in respect of VAT shown in an invoice
or any equivalent document legally issued,
in any VAT payment receipt which is part of
the import return, as well as documents issued by electronic means by the Directorate
General for Customs and Excise Taxes.
VAT incurred with the following expenses is
generally not deductible:
• acquisitions, rentals, maintenance and
all related expenses to vehicles, leisureboats, helicopters aircraft and motorcycles. However, these expenses shall
give right to VAT deduction if the goods
are intended for sale (e.g. motor vehicle
stands) or are the object of a business
activity (e.g. rent-a-car)
• fuel acquisitions, except diesel, «GPL»
and natural gas, in which 50% of the tax
may be deducted
• travel, accommodation and meals, among
other expenses. However, there are
some exceptions, notably when those
services are rendered directly to employees or the expenses relate to the
organization (being 50% deductible) or
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participation (being 25% deductible) in
congresses, fairs, expositions, seminars, conferences and similar, under
certain conditions.

5.9. Tax return and payment

Taxable persons with a yearly turnover higher than € 650.000 must send each month a
periodical tax return concerning transactions carried out and tax assessment referring to the taxation period. This tax return
and the payment of the self-assessed VAT
must take place no later than the 10th day
of the second month following that to which
the transactions relate.
Otherwise, taxable persons with a yearly
turnover lower than € 650.000 must send
a tax return and pay the self-assessed VAT
every three months, no later than the 15th
day of the second month following the end of
each 3-month period to which the transactions relate, by those taxable persons covered by the quarterly ordinary regime.

iii.6. wEALTH TAXES
6.1. Real Estate Transfer
Tax (“IMT”)

IMT is due on onerous transfers of ownership rights or equivalent held with respect
to real estate located in the Portuguese territory.
The concept of transfer for IMT purposes includes:
• Promissory sale agreements of real estate whenever the future acquirer starts
using the real estate
• Lease agreements containing contractual clauses foreseeing that the property of the leased goods is transferred to
the tenant’s property after the payment
of all agreed lease rentals
• Lease or sub-lease of real estate for a
period exceeding 30 years
• Acquisitions of “quotas” in certain types
of companies holding real estate, in case
the acquirer ends up owning, at least,
75% of the share capital or ownership of
such companies or when the ownership
is limited to two people - husband and
wife married under the community of
goods regime
• Promissory sale agreements which con-

tain clauses under which the future acquirer may transfer his contractual position to third parties
• Irrevocable power of attorney allowing
the transfer of the ownership of real estate or equivalent
• Assignment of contractual position or
resale adjustment by the promissory
acquirer in a promissory contract, being
that the final contract is entered into between the seller and a third-party.
The IMT shall be due by any individual or legal person to whom the immovable property
is transferred.
IMT is levied on the value of the act or of the
contract or on the tax registered value of the
assets, whichever is higher.
In case of purchase of urban property
for permanent dwelling purposes the tax
rates run from 0,5379% for a value higher
than €92.407 to 6% for a value higher than
€574.323.

a permanent manner to the company’s
activities
• Acquisition of a building for resale, if
undertaken by a real estate company
and provided the building is resold in
the same conditions as when it was acquired, not for further resale, within a
three year period
• Acquisition of property direct or indirect
by a financial institution where the vendor entity is under a process of execution, liquidation or insolvency with the
intent to credit execution resulting from
loans or sureties
• Acquisition of urban property or an autonomous fraction thereof intended exclusively for the acquisition of a permanent owner-occupied dwelling house up
to €92.407
• Acquisition of property by Investment
Funds, Pension Funds and Retirement
Funds operating under Portuguese law
• Acquisition of real estate for development under the Touristic Utility Statute

In the acquisition of secondary habitation
the tax rates run from 1% for a value higher
than €92.407 to 6% for a value higher than
€550.836.

6.2. Municipal Property Tax (“IMI”)

The purchase of non-urban property has a
5% tax rate, while the acquisition of urban
property not exclusively for residential purposes and other onerous acquisitions has a
6,5% tax rate.

Tax liability starts according to the following
situations:

However, the rate shall always be 8% if the
urban and non-urban property is purchased
by a tax haven entity.
A great number of tax exemptions are provided for, namely:
• Acquisitions made by the State, local
authorities, the Autonomous Regions
and the associations and federations
of municipalities of public law, as well
as any of their services, establishments
and bodies, even if personalized, including public institutes of a non business nature
• Purchase of immovable property qualified as of public or municipal interest
• Acquisition of urban property located in
less developed inland areas and benefiting from incentives that one allocated in

IMI is a municipal tax levied on the patrimonial value of urban and non-urban property
located in the Portuguese territory.

• The fourth year following the year in
which the land for construction has integrated the asset of a company whose
social purpose is the construction for
future resale
• The third year following that in which
the building has integrated the assets of
a company whose social purpose is the
sale of real estate properties
• The year of the acquisition of the property or equivalent (e.g., usufruct)
• The year in which the construction of the
building is concluded or other repairs
implying the variation of the patrimonial
value of the property are concluded
• In the year next following that in which
the exemption ceases
IMI is assessed annually, based on the property’s Patrimonial Taxable Value and is due
by the owners, superficiaries or usufructuaries who are registered in the land registry

on 31 December of the year the tax is related
or, whenever the property is not registered,
by whoever is in possession of the property.
The IMI rates are as follows:
• Rural (unbuilt) property: 0.8%
• Urban property: 0.4% to 0.7%
• Urban property evaluated under the IMI
Code: 0.2% to 0.4%
There shall be exempted from IMI, for example:
• The State, the Autonomous Regions, as
well as any services, establishments
and bodies thereof, even if personalized,
including public institutes of a non business nature, as well as local authorities
and their associations of public law
• Immovable property classified as national monument or immovable property of public interest, as well as those eligible as municipal immovable property,
according to the applicable legislation
• Buildings used in undertakings qualified
as of tourist utility
• Buildings owned by Investment Funds,
Pension Funds and Retirement Funds
operating under Portuguese law
• If requested to the tax authorities, ownership of urban property for residential
purposes may also be exempt from IMI,
for a period of 8 years if the tax registered value is up to € 157.500,00 and for
a period of 4 years if that value is between € 157.500,00 and € 236.250,00.

6.3. Stamp Duty (“Imposto do Selo”)

Stamp Duty is levied on the facts foreseen in
the Stamp Duty Code. Stamp Duty is payable
on some documents required for transactions (document duty) and on the transactions themselves (transaction duty), as well
as on gratuitous transfers (inter vivos or
mortis causa).
The main transactions and events subject to
Stamp Duty, as well as the taxable amount
and applicable rates, are the following:
• Onerous acquisition or donation of ownership rights or equivalent over real estate - 0,8% on its value
• Gratuitous acquisitions of assets, including real estate - 10% on its value
• Lease and sub-lease of buildings – on
one month’s rent or its increase - 10%
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• Guarantees of obligations, regardless of
their nature or form, except when materially ancillary to contracts specifically
taxed under the Stamp Duty Code and
agreed simultaneously with the obligation being guaranteed:
1) guarantees with a duration of less
than one year – per month or part
thereof -0,04%
2) guarantees with a duration of one year
or more – 0,5% on the value thereof
3) guarantees with a duration of five
years or more – 0,6% on the value
thereof
• Use of credit in the form of funds, goods
and other values, as a consequence of a
credit concession of any nature:
1) credit with a duration of less than
one year – 0,04% per month or part
thereof
2) credit with a duration of one year or
more - 0,5% on the value thereof
3) credit with a duration of five years or
more - 0,6% on the value thereof
4) credit used in the form of a current
account, overdraft or any other form,
where the term is not determined
or determinable - 0,04% over the
monthly average
• Insurance policies:
1) guarantee insurance - 3%
2) accident, sickness and credit insurance, farming and stock breeding,
transported goods, ships and aircrafts – 5%
3) insurance of any other type – 9%
• Assignment of business – 5%
Notwithstanding, a broad range of exemptions may apply. Main exemptions include:
• Insurance premiums received for re-insurance from an enterprise legally operating in Portugal, as well as premium
and commissions of “life” insurance
• Shareholder loans and some types of
intra-group financing
• Financing (including interest, commissions, principal and guarantees) between financial institutions or to risk
capital companies, with exception of tax
havens
• Gratuitous transfers between family as
defined by law (e.g. inheritance)

Transactions subject and not exempt of VAT
are not subject to stamp duty.

III.7. TAX BENEFITS
7.1. Introduction

Tax benefits are included in the Codes relating to the various taxes, in the Tax Benefits
Code approved by Decree-Law nº 215/89, of
01 July, and republished by Decree-Law nº
108/2008, of 26 June and in certain separate
additional legislative instruments.
According to article 2 of Tax Benefits Code,
tax benefits are “exceptional measures created to protect extra-fiscal public interests
which are relevant and of greater importance
than those connected with taxation thereby
prevented“. Under the Constitution of the
Portuguese Republic (CRP), both the preconditions and the granting of tax benefits
must be set by a legislative act (article 103
nº 2 of CRP).
The TAX BENEFITS CODE defines the legal framework and the fiscal principles, to
which the creation of benefit situations must
be subject, the rules governing the grant of
benefits and the administrative recognition
and categories of the said benefit. Please
note that some of the tax benefits have a
sunset clause of five years.
Notwithstanding, Portuguese legislation allows the Government to enter into tax contracts in case of relevant investments, as
defined by law.

7.2. Tax benefits (examples):
7.2.1. Tax contracts

Projects for investment in production units
effected up to 31 December 2020, amounting to €5.000.000 or more, relevant to the
development of sectors considered of strategic interest to the national economy and
the reduction of regional inequalities, leading to the creation of jobs and helping to
boost technological innovation and national
scientific research, may be entitled to tax incentives on a contractual basis, for a period
of up to 10 years, to be granted subject to the
conditions laid down in the Investment Tax
Code and the principles established in Tax
Benefits Code.

The above-mentioned investment projects
may be granted any or all of the following
tax incentives:
a) Tax credits determined on the basis of the
application of a percentage between 10%
and 20% of the relevant applications of the
project actually effected, to be deducted
from CIT payable
b) Exemption from or reduction of IMI relating to land and property used by the undertaking in connection with the investment
project

7.2.3. Research and Development

Law nº 55-A/2010, of 31st December, created the “SIFIDE II”, a system of tax incentives for entrepreneurial research and development in force until 2015, expressed in
the deduction of investigation and development costs from CIT payable, in so far as
no non-refundable financial assistance has
been granted by the State, by way of a double percentage:
a) Basic rate: 32.5% of costs incurred during
the relevant period

c) Exemption from or reduction of IMT relating to real property acquired by the undertaking for use in the exercise of its activity
pursuant to the project

b) Increased rate: 50% on increased costs
incurred during the relevant period in relation to the simple arithmetical average for
the two previous years, up to a maximum
limit of €1.500.000

d) Exemption from or reduction of any Stamp
Duty payable on any deeds or contracts necessary to the realisation of the investment
project

This rate increases to 20% in the case of
PhD employees, up to a maximum limit of
€1.800.000.

7.2.2. Incentives for internationalisation of Portuguese
businesses

Costs which cannot be deducted in the year
in which they were incurred because the tax
payable is not sufficient may be deducted up
to the sixth year thereafter.

Direct investment projects worth €250.000
or more, realised by Portuguese undertakings abroad by 31 December 2020, of relevant application and proved to be of strategic interest to the internationalisation of the
Portuguese economy, may be entitled to the
benefit of tax incentives, on a contractual
basis, for a period of up to 5 years.
Promoters of such investment projects may
be granted the following tax benefits:
a) A tax credit usable to offset CIT, of between 10% and 20% of the relevant applications deductible on payment of CIT, which
cannot exceed 25% thereof in any given year,
up to a limit of €997.595,79
b) Elimination of economic double taxation
in accordance with the terms and conditions
laid down in Art 46 of the CIT Code, during
the contractual period, where the investment is effected in the form of incorporation
or acquisition of foreign companies

7.2.4. Tax benefits to Madeira
Free Zone

Portugal has presently two free trade zones:
Madeira and Santa Maria Island (Azores), although the latter will lose this status at the
end of current year.
The Madeira free zone is currently authorized by EU to operate until 31 December
2020. Benefits apply only to operations and
transactions with entities not resident in
Portugal.
Tax breaks include a 4% CIT rate for entities licensed until 31 December 2012 and
5% thereafter, provided some substance
requirements (typically job creation and/or
investment thresholds). Some activities are
excluded, such as intragroup services (coordination, treasury and distribution centers)
or insurance and intermediation financial
services.

Where investment projects are effected in a
Member State of the European Union, this
scheme only applies to small and mediumsized businesses, as defined in law.
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Shareholders and providers of licensed entities generally benefit from exemption of interest, dividends, capital gains and services
(although some exceptions may apply).
There are even more beneficial regimes for
entities licensed under the previous tax regimes, that can still be acquired.

7.2.5. Job creation

150% of the costs of net job creation for
young people and the long-term unemployed, taken on by companies under contracts for an indefinite period. This benefit
applies only once to each employee.
For a period of 5 years from the beginning
of the employment contract, and may not be
combined with other job support incentives
provided by other laws and with other similar tax benefits, when applied to the same
employee or job.

7.2.6. Incentives to the financing
system and capital market

The incentives to the financing system and
capital market boost a wide range of benefits, such as:
• Pension Funds and assimilated entities
operating according to Portuguese legislation: exemption from CIT, IMT and
IMI
• Savings Funds operating according to
Portuguese legislation: exemption from
CIT, IMT and IMI
• Real Estate Investment Funds: exemption from IMT except for the “closed”
funds of private subscription. All Real
Estate Funds have favourable tax treatment on CIT
• Funds of Funds
• Movable Capital Gains realized by non
resident entities: exemption under certain conditions
• Venture capital funds, fixed term applications, foreign loans and rents from
leasing of imported equipment, financial services to public entities
• Swaps and loans granted by non-resident financing institutions, deposits by
non-resident credit institutions
• Holding Companies (SGPS), Venture Capital Companies (SCR) and Venture Capital
Investors (ICR), on certain types of income
(notably dividends and capital gains)

7.2.7. Other tax benefits
7.2.7.1. Tax benefits for inland
areas

Benefits to inland areas can be granted to
those entities who exercise their main activity in eligible areas by reducing the CIT rate
to 15%; such rate is reduced to 10% for new
industries establishing themselves during
the first five accounting periods.
Besides that, there is a deduction of writeback and capital depreciation relating to
investment expenditure up to €500.000, for
the purpose of determining taxable profits,
with a 30% increase for CIT subjects whose
principal activity is carried on in the areas
in which the scheme operates and a deduction of obligatory social security charges
borne by the employer undertaking for the
purpose of determining taxable profits, with
a one-off 50% increase per employee taken
on by the undertaking in question, or by another with which it has special relations, for
an indefinite period.
For the purposes of these incentives, the
areas in which the scheme operates are
delimited according to various criteria and
are defined by a statute of the Ministry of
Finance.

7.2.7.2. Tax benefits relating to
concentration decisions or
cooperation agreements between companies

To enterprises that exercise directly and as
their main activity an agricultural, commercial, industrial activity or supply of services
and that are reorganized as a result from
concentrations between undertakings or
cooperation arrangements, the following tax
benefits may be granted (in addition to CIT
and VAT neutrality):
a) Exemption from IMT on transfers of nonresidential property
b) Exemption from Stamp Duty on transfers
of the type referred to above or the creation
or increase of the share capital or assets of
a capital company

7.2.7.3. Tax benefits on land and
property in business location areas (ALE)

Acquisitions of real property situated in
business location areas by companies responsible for the management of those areas and companies that install themselves
therein are entitled to the following exemptions:
a) Exemption from IMT on property purchases
b) Exemption from IMI on the purchase or
construction of property for a period of 10
years
This scheme applies to property purchased
or completed by 31 December 2011 and also
applies to business parks in the Autonomous
Region of Madeira, created and governed by
Regional Legislative Decree nº 28/2001/M,
of 28 August, as amended by Regional Legislative Decree nº 12/2002/M, of 17 July.

7.2.7.4. Incentives for the
acquisition of electric vehicles

The taxpayer that acquires a vehicle powered exclusively by electricity or a vehicle
powered by renewable energy sources may
benefit from a 30% deduction in the IRS taxable income, only once every four years.
Companies that acquire fleets of vehicles
exclusively powered by electricity are eligible for an increase in costs for CIT purposes.

7.2.7.5. Inheritance tax benefits

Since 2004 was abolished by the Portuguese
legal system the inheritance tax on the spouse,
domestic partnerships and on elegible relatives in ascending and descending lines.

7.2.7.7. Incentives for Scientific
International Societies
or Associations

To Scientific International Societies or Associations established in Portugal could be
recognized by the Finances Minister total or
partial exemption from CIT.
The Portuguese legal framework comprises
two types of appeals:
• an administrative stage, at which
appeals are handled by administrative
bodies; and
• a judicial stage, at which appeals against
final decisions of the tax administration
are handled by the tax courts.
III.8. Judicial system
Appeals against a determination of the tax
authorities may bypass the administrative
stage and be taken directly to the judicial
stage, unless they relate to applications for
reconsideration. In principle any tax case
can be reviewed at least twice during the
administrative and judicial stage, in first and
second instance, except if based on estimated assessments.
A taxpayer must be represented by a lawyer
in appeals initiated from 1 July 1991, if the
amount involved exceeds € 12.500 and also
in the case of appeals to Administrative Central Court (second instance) or to the Administrative Supreme Court of third instance.
In 2011 Portugal has enacted the legislation
to put in place Tax Arbitration.

7.2.7.6. Tourism Utility

There are multiple incentives to the tourism
activity, regarding all the recognized useful
investments, such as:
• Exemption from IMT
• Exemption from IMI for a period of seven
years (renewable)
• Stamp Duty reduced to 1/5

c) Exemption from fees and other legal costs
of any deeds and documents forming part of
those processes
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III.9. international tax aspects
9.1. Unilateral relief from double
taxation

In the absence of specific tax treaties for the
avoidance of double taxation, the general
rule is that resident companies must include in their taxable base all income arising abroad.
In the case of tax treaty countries, foreign
income tax payments constitute tax credits.
The method for elimination of double taxation mostly adopted by Portugal in its treaty
network is the credit method. Accordingly,
any tax on dividends, interest and royalties
imposed by treaty countries, whether or not
derived through a permanent establishment
herein, is credited against Portuguese corporate tax.
As a general rule, the credit comprises the
lower of the foreign tax paid and the Portuguese tax, computed on a per country basis.
Qualifying Portuguese taxes comprise taxes
on income (individual and corporate income
tax) and withholding tax on dividends, interest and royalties.
(ii) Tax treaties in force
The following is the full list of tax treaties
concluded by Portugal which are in force.
Countries: Algeria, Austria, Belgium, Brazil,
Bulgaria, Canada, Cape Verde, Chile, China,
Cuba, Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece, Guinea,
Hungary, Iceland, India, Indonesia, Ireland,
Israel, Italy, Korea (Rep.), Latvia, Lithuania,
Luxembourg, Macao, Malta, Mexico, Moldova, Morocco, Mozambique, the Netherlands,
Norway, Pakistan, Poland, Romania, Russia,
Singapore, Slovakia, Slovenia, South Africa,
Spain, Sweden, Switzerland, Tunisia, Turkey, Ukraine, United Kingdom, United States
of America, Venezuela.

tion will be subject to normal taxation.
In addition, the Corporate Income Tax Code
contains specific anti-avoidance rules on
tax-driven mergers, transfer of assets and
exchange of shares.

notes

The thin capitalization rule (ratio 2:1) affects
interest deductibility but only applies when
non EU entities are involved.
CIT Code does not allow domestic entities to
deduct payments made to companies located
in listed tax havens unless they timely prove
that the services rendered by the latter were
real and the fees respected the arm’s length
principle. This inverts the burden of proof
from tax authorities to taxpayers.

9.3. CFC rules

Under the controlled foreign companies
(CFC) rules, a Portuguese resident (individual or company) may be subject to CIT on
the undistributed profits of a non-resident
company in which it has (directly or indirectly) a substantial (25% or more) participation
(10% where more than 50% of that company
is owned, directly or indirectly, by Portuguese resident participators) and which is
situated in a country or territory listed as a
tax haven or where it is either not subject to
any income tax or the corporate tax imposed
is less than 60% of the normal CIT rate.
However, no attribution of profits will be
made if the CFC can satisfy cumulatively
both of the following two tests:
• 75% or more of its profits arise from local farming or manufacturing activities,
or from commercial transactions mainly
with the local market or not involving
Portuguese residents; and
• its main activity is other than banking,
certain types of insurance, holdings and
other listed activities.

9.3. Anti-Avoidance Measures

There is a general anti-avoidance rule under
which a transaction is void if it is proved that its
principal objective or one of the principal objectives was the reduction or elimination of tax
by abusive means, which would be otherwise
due. In such a case, the transaction in ques-
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IV. LABOUR & EMPLOYMENT

Major labour provisions are foreseen in the
Portuguese Labour Code (“Código do Trabalho) and its regulatory regime (“Regulamento
ao Código do Trabalho”), that are complemented, in many matters, due to its subsidiary nature, by the Collective Regulatory
Instruments and by the Individual Labour
Contracts. Also at a constitutional level, the
Constitution of the Portuguese Republic enshrines some fundamental rights such as
the right to employment, limitation on dismissal cases, the right to receive a fair and
equitable salary - in Portugal salaries are
paid 14 times/year (Holidays and Christmas)
-, the right to have a rest period - eg. basis of
22 days/year -, the right to annual paid leave
and the right to safety and health protection.
In general terms and according to these
rules, employers shall award their employees with, among others: (i) a fair retribution
for their labour (ii) all the means for a good
job performance; (iii) the necessary training to perform certain activities and also
to improve their professional training and
abilities; (iv) limits on working period - 40
hours/week and 8 hours/day. The labour
relationship can be established by different
types of agreement. Thus, an employee can
be admitted under a permanent employment contract (“contrato por tempo indeterminado”), the commonly one, or a temporary
employment contract, with a fixed term or
connected to a certain condition (“contrato
a termo certo ou incerto”), these being the
exception, since they can only be executed
under certain conditions. The employee
can be allowed to work at home (“contrato
no domicílio”) or by using electronic means
(e.g., computer, mobile phone), i.e., without
being physically at the company’s site (“teletrabalho”).
In Portugal there are no minimum requirements as to the number of employees the
employer must or can hire. There is no obligation whatsoever, in the private sector, to
hire or have national citizens in any position
in the company.
On the other hand, under Portuguese Labour Law, the employer may only terminate
a labour contract once certain requirements
are met, as follows:
• During probationary period:
Termination of a labour contract by either of the parties during probationary
period does not require any prior notice

or the allegation of any grounds. Additionally, no indemnity is due. The maximum period of time for the probation
period is expressly foreseen (periods
may vary between 15 and 240 days, depending on the type of the activity and
the nature of the agreement - temporary
vs permanent employment contract).
• Dismissal:
The dismissal is only lawful when the
employee is guilty of having committed
a serious violation of his duties (“justa
causa”) and this violation is deemed to
turn the labour relationship impossible
to maintain.
The Law determines as fair grounds for
dismissal, among others, some of the
following behaviours of the employee:
a) if the employee disobeys lawful
orders (without justification) given by
superiors;
b) if the employee attempts to infringe
the rights and the guarantees of
colleagues;
c) if the employee repeatedly provokes
conflicts with other employees;
d) u
 njustified absences from work
which give cause to direct damages
or serious risks to the company or,
regardless of any damage or risk,
whenever the employee is absent
5 consecutive days or 10 nonconsecutive days, per year, without
providing a justification.

neration (base) per each year of service or
fraction thereof, being that a minimum of 3
months of remuneration is imposed by Law.
However, if the employee used to perform a
management office, the employer may oppose to the reintegration of the employee by
awarding him with the referred indemnity.
Regardless of the employee behaviour, there
may be other grounds for dismissal, namely:
• Loss of labour position due to structural, technological, economic or market
motives related to the company;
• Dismissal based on employee’s failure
to adapt to the job.
Beyond individual dismissal, Portuguese
Labour Law also foresees the collective dismissal (“despedimento colectivo”), possibility that is only admissible due to the closing
down of the company or to the closing down
of one or more of its business departments/

units. Such events shall imply a reduction of
the payroll caused by structural, technological or market motives. This dismissal must
concern at least 2 to 5 employees, depending on whether the company has up to 50 or
more than 50 employees.
Finally, Portuguese law recognizes each
employee’s free right to affiliate in a Union.
Portuguese Unions cover almost all existing
professional activities. Nowadays, the affiliation rates are quite low among the Portuguese Unions.
As far as employers are concerned, they are
also allowed to organize themselves through
their own representative organizations.
Both types of organizations, Union and employers organization are institutionalised
as negotiation partners within the approval
process of the Collective Regulatory Instruments.

notes

A relevant specification on this matter is that
the employer can only dismiss the employee
following a disciplinary proceeding, which
begins with a letter from the employer expressing the intention to dismiss along with
a report containing the relevant facts (accusation) that support such intention. This
proceeding is subject to very strict requirements, including the hearing of the employee concerned.
In case the dismissal is deemed as unlawful
by the competent Court, the employee is entitled to an indemnity equivalent to the salaries between the date of dismissal and the
date of Court’s decision. Additionally, in this
case the employee will be able to choose
between his reintegration in the company
or to ask for a complementary indemnity
that varies from 15 to 45 days of the remu-
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V. INTELLECTUAL PROPERTY
V.1. Introduction

Portugal is party to most of the international
treaties concerning intellectual property.
Additionally, as a Member State of the European Union, Portugal has been implementing the applicable Directives and is bound
by other legislative acts approved within the
European Union on this area of law.
Over the last decades Portugal has made
significant progress towards the protection
and valorisation of the intellectual property,
in a bid to attract foreign investment and
also to motivate local companies and individuals to protect and export their ideas and
projects.
As far as industrial property is concerned,
new measures of simplification have been
in force since 2008, which, in general terms,
were aimed to simplify the system, by making it more agile and user friendly, and providing it with modern, up to date instruments
capable of assuring an adequate regulation
of the rights and encouraging the use of industrial property. In order to achieve these
goals, the new measures essentially had
two main objectives: (i) simplify the access
and the use of the IP system and (ii) reduce
the periods for the grating of rights, without
however, losing sight of the specificities of
some modalities and the quality of the services provided by the Portuguese Regulator.
One can say that this goal has been achieved
and that industrial property in Portugal
nowadays enjoys a similar level of protection
as in most developed countries.
It is also important to note that there are
no specific restrictions upon foreign investment in our country, and that a foreign entity may generally be granted an intellectual
property right in Portugal in substantially
the same terms as a Portuguese entity.
Of all the legislation in Portugal dealing with
the protection of intellectual property we
highlight the Industrial Property Code, approved by Decree–law 36/2003, of March 5,
2003, as amended – dealing with the protection of trademarks, patents, logos, infringement of rights and unfair competition issues
– and the Code of Copyright and Related
Rights, approved by Decree-law 63/85, of
March 14, 1985, as amended.
Apart from these two Codes, there are several decrees covering specific matters (e.g.
software protection).

V.2. Trademarks

As a general rule, in order to benefit from
legal protection, trademarks must be registered with the Portuguese Institute of Industrial Property (“INPI”), as provided for in
the Industrial Property Code. Such registration is made for specific products or services, classified in accordance with the Nice
Agreement of 1957 - the International Classification of Goods and Services.
The registration process takes on average
4 to 5 months until grant of protection, assuming that no opposition is filed by third
parties and that no clarification requests or
provisional refusals are made by the INPI.
The necessary application must contain the
following:
• complete identification of the applicant
and signature of its representative;
• identification of the trademark and its
representation;
• description of the products/ services;
• indication of any claim in relation to colours; and
• priority claim, if any (namely under the
Paris Convention for Intellectual Property).
Foreign entities are entitled to apply for
trademarks registration in the same terms
and conditions as Portuguese ones, provided that foreign documents (e.g. certificate
of incorporation) are translated and, where
applicable, legalized with a Portuguese
Consulate or with the Apostille of the Hague
Convention.
As previously mentioned, registration procedures have suffered several modifications
last years which are sought to speed up the
process until the grant of protection and to
reduce the global costs of the registration.
Once granted, the registration of a trademark is valid for successive and unlimited
periods of 10 years, provided that the renewal fees are duly paid. During the validity
of the registration, the trademark shall be
effectively used in the commerce, preventing possible cancelation requests filed by
third parties.
Special protection is provided for “wellknown trademarks” and for trademarks of
“great prestige”. In the first case, the owner
has the right to oppose to any registration
intending to cover similar products or services. In the second case, the owner can

oppose a registration irrespective of being
intended for similar or different products or
services.
Additionally, within the scope of the Madrid Agreement of April 14, 1891, and of the
Madrid Protocol of 1989 on international
registration of trademarks (both of which
Portugal is a party to), the protection of a
Portuguese trademark can be extended to
any country signatory of those treaties benefiting from a centralized process (that runs
with the World Intellectual Property Organization) and a fees reduction.
Finally, it is important to stress that, since
Portugal is a Member State of the European
Union, any entity (local or foreigner) may
request the registration of a Community
trademark (“CTM”) with the OHIM (“Office
for Harmonization in the Internal Market”),
thus benefiting from one single registration
procedure which grants an exclusive right in
the 27 Member States of the EU.

V.3. Patents

The Industrial Property Code also provides
for the patenting of any new invention. To be
granted a patent, the invention must (i) be
novel, i.e., the invention must not form part
of the state of the art, (ii) imply an inventive
step, and also (iii) be able to have industrial
application.
Under certain circumstances established
by Portuguese Law, software can be the object of a patent. In fact, software (or “computer implemented invention”) shall not be
claimed as such and must reveal having
technical character. In general terms, it is
deemed to have technical character when
the invention produces an additional technical effect which goes beyond the physical effects associated to its implementation (such
as, for example, control a machine or an industrial process).
The application for a patent in Portugal must
be filed with INPI and shall contain the following:
• complete identification of the applicant
and the inventor, if not the same;
• description of the invention;
• summary of the invention;
• claims;
• drawing explaining the description;
• title with the objective of the invention; and
• any claim to a possible priority right under international treaties.

Once the registration is granted - the minimum time is currently of 21 months from
filling to grant - a patent is valid for a 20
years period as from the application date,
provided that yearly renewal fees are paid.
Under our law, the employer has the right
to the patent in relation to any inventions
created by its employee during an employment agreement, provided that the inventive
activity (i) is expressly envisaged in the respective employment agreement, and (ii) is
specially remunerated.
As in many other jurisdictions, the patent
owner has the obligation to exploit effectively the invention that was patented. Notably,
the owner must begin to exploit the patent
no more than 3 years after it has been granted. In the absence of effective exploitation,
any third entity may apply for a compulsory
license pursuant to a detailed regime laid
down in the Industrial Property Code.
Compulsory licenses can also be imposed
on the grounds of public interest, export
needs, and dependence between patents.
A final note to the fact that, alike to trademarks, Portuguese patenting procedures
have been improved in order to reduce the
timeframe of the process and the global
costs associated with the registration. In addition, latest amendments have implemented the “Provisional Patent Application”. This
application enables the applicant to get a
provisional protection through an easier,
simpler and more accessible way (with a
minimum of formalities) and confers the
applicant with a priority of an invention. It is
valid for a 12 months period and could be,
within this timeframe, converted into a definitive application. We highlight some relevant advantages: (i) it enables to postpone,
for a 12 months period, the formalization of a
complete patent application, (ii) at the same
time it allows to assure the confidentiality of
the invention - the provisional patent application is not published - while searching the
state of the art (the provisional application
could be the basis of a search), (iii) it allows
reducing the initial investment, granting the
applicant until 1 year to evaluate the potential of an invention and to decide about the
real possibilities of industrial application
or to improve the invention (if the subject is
contemplated in the provisional application),
and finally (iv) the provisional application
responds to the lack of immediate financial
capacity to go for a complete application and
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to the possible lack of time to formalize a
complete and definitive patent application,
when facing the need to proceed with an imminent disclosure of the invention.

V.4. Copyright Code

The Code of Copyright and Related Rights
(“Código do Direito de Autor e dos Direitos
Conexos”) was approved by Decree-Law
63/85, of March 14, 1985, and has since
then been amended several times, in order
to adapt and implement several European
Directives and other international treaties
ratified by Portugal.
Portuguese regime, in line with the general
international legal framework, establishes
the distinction between rights of patrimonial or economic nature and rights of personal nature, also named moral rights. This
distinction is important at a practical level,
since it attracts a different regime, notably
in what concerns duration and transfer.
The patrimonial content of a copyright is
mainly defined as the exclusive right to economic usage of the work, whereby the author takes advantage of, and uses his work,
by whatever means, securing for himself the
material advantages resulting from such
usage. Moral rights, on the other hand, are
those more closely linked to the individual
author, notably the right to claim authorship
of the work, the right to ensure its authenticity and integrity, the right to disclose (or
not) the work, and the right of withdrawal.
Works subject to protection under the Copyright Code are any intellectual creations of
the literary, scientific and artistic domain.
The copyright is granted in Portugal, irrespectively of any prior registration, although
it is strongly advisable to proceed with such
registration.
Regarding the patrimonial right, the owner
of the work (and/or the holder of rights to a
protected work) is entitled to use and exploit
it commercially by whatever means, notably
through licenses and, in general, it can be
assigned or subject to any encumbrance,
wholly or partially. On the contrary, moral
rights are non-transferable, non-renounceable and remain valid, even after author’s
death, until the work falls into public domain.
The rights over the work created by an employee during an employment agreement
will be granted to the author or to the employer, depending on what has been agreed
prior to the creation of the work. In the ab-

sence of such an agreement, then applicable
law foresees, as a general rule, a presumption according to which the rights belong to
the author.
Copyrights are under protection for a specific period of time, after which the work
falls into the public domain and can be used
by any person. Currently, the general time
period of copyright protection is 70 years as
from the death of its author, unless otherwise is expressly foreseen. Other related
rights benefit of a shorter longevity, this is
the case of the artistic performances, phonograms or video producers, and broadcasting organizations, whose duration is of 50
years as from the performance, fixation or
broadcasting, as applicable.

notes

V.5. Licensing and other Agreements

Portugal is an importer of intellectual property and therefore foreign companies very
often license their intellectual property
rights to a Portuguese company, whether it
is a subsidiary or not. Should the intellectual
rights in question be subject to registration,
then it is essential that this registration is
completed before entering into any kind of
arrangement.
To be effective towards third parties, the license of any trademark, patent, utility model or industrial designs must be notified to
INPI, which procedure is quite fast and inexpensive.
When discussing a licensing agreement, it is
important to clarify in advance whether the
license is exclusive or not, and also whether
the licensor keeps the right to exploit the
licensed rights directly. In the absence of a
specific clause, the law assumes that the licensor is entitled to keep the exploitation of
the licensed rights.
Very often a license agreement includes a
number of other aspects, like the supply of
services, know -how, specific training, etc.
On the other hand, it is also usual to include
license agreements within broader agreements, notably franchising, distribution or
agency agreements.
It is also quite common for local subsidiaries
to use intellectual property rights through a
simple license agreement against the payment of a royalty and a service fee.
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VI. REAL ESTATE
VI.1. Legal Regime

The legal framework regarding real estate
is dispersed throughout several legal documents, each of which relates to a specific
issue.
Property acquisition provisions are foreseen
in the Portuguese Civil Code (“Código Civil”),
which include formalities, effects and other
relevant conditions as well as establishes a
set of provisions regarding the constitution
of mortgages, among other property liens.
Registration and notary procedures, concerning purchase, sale and registration of
property and other related rights are also
set forth in the Property Registration Code
(“Código do Registo Predial”) and in the Notary Code (“Código do Notariado”).
According to Portuguese law, in general
terms, all real estate property must have:
• a Property Registration Certificate
(“Certidão do Registo Predial”);
• a Tax Registration Certificate (“Caderneta Predial”).
The Property Registration Certificate contains the specific description of the property,
including area, type (urban, rural or both),
and the registration of all rights or restrictions pending on the property, including acquisition, liens or other encumbrances (e.g.,
easement).
The Tax Registration Certificate is a document certifying the registration of the property with the Tax Authorities and containing
the value considered for taxation purposes.
Both the above mentioned records are accessible to the public. Any individual or corporate entity may request certified copies
of these public records from the respective
authorities.
Access to these public records when acquiring real estate is essential, not only for
confirmation purposes, but also to assess
whether there is any registrations that may
have an impact over the transaction, such as
any rights or charges including mortgages,
easements or encumbrances on the property.

VI.2. Transfer of Real Estate

The transfer of real estate may be executed
in several ways, such as by sale and purchase or barter agreement, either through
direct transfer of the same, or purchase and
sale of shares/quotas of a company owning

real estate.
Currently, according to Decree-Law 116/2008
of July 4, 2008, real estate may be transferred without the execution of a public
deed. In fact, according to the new regime,
which abolished several formalities on the
sale and purchase of property, it is now possible to execute it through an “on the spot”
service called “Casa Pronta” where all services which are required to conclude the real
estate deal are concentrated. This process
takes place without the intervention of public notaries and is concluded in one day.
The deal may also be executed by signing a
private document as long as the signatures
are duly certified (by public notary or lawyer).
Transfers of properties which are not executed by one of the above referred ways are
deemed null and void.
Once the deed of sale and purchase is executed, the transfer must be registered
on behalf of the new owner with the Property Registration Office (“Conservatória do
Registo Predial”), the entity responsible for
promoting any registrations regarding real
estate. This registration is essential for legal purposes, when it comes to property issues. Indeed, registration allows the owner
to enforce its property against any possible
infringement (erga omnes effect).
Usually, the execution of the sale and purchase agreement is preceded by a promissory agreement. These agreements are entered into in cases where the parties are not
in a position to execute the final agreement
immediately or wish to impose certain conditions to be met by the other party before
“closing”.
Quite common examples of these situations,
among many others, are the transactions
over buildings not yet finished and therefore
the necessary licenses have not been issued,
or the purchaser has not obtained financing
for the purchase of the property, etc.
The real estate promissory sale and purchase agreement must be executed by written document signed by the parties. The
certification of signatures is recommended
and mandatory in case the agreement refers
to buildings, case in which the existence of
the relevant license of use must also be certified, where applicable.

VI.3. Urban Construction Legal
Regime

The legal framework for urban construction
is currently set forth by Decree-Law 555/99,
of December 16, 1999, as amended, which is
referred to as “Regime for Urban Construction”. The legislation was implemented as
an attempt to simplify and unify the former
legal provisions concerning urban construction and urbanization procedures, which
were previously provided in separate and
scattered legislation.
Besides the above mentioned legislation,
applicable to the whole Portuguese territory, there are local regulations, approved
by the Municipalities (local administrative
governments).
There are three groups of provisions:
• municipal regulations on urban construction;
• municipal plans (“planos directores”;
“planos de urbanização”; “planos de pormenor”) ;
• municipal regulations on fees and compensations (due for the approval of urban operations by the municipality).
Finally, concerning the applicable legal regime, there are still land use plans of national application, prepared by the Government, mainly in certain areas such as coast
line and natural reserve areas.

A) Construction Requirements

The legal regime above mentioned establishes three different permits for urban construction licensing:
• License Procedure;
• Authorization Procedure;
• Prior Communication Procedure.
Each type of procedure is used for a different
purpose, according to the type of work intended to carry out as well as the construction location.
The determination of each type of procedure
takes into account the higher or lower level
of pre-existing legal protection given by territorial plans or property allotment operations.
The license procedure is the most complex
procedure and must be used in cases where
territorial plans or allotment plans are nonexistent, in such cases it is necessary for
the competent authorities to have greater

control over what is projected, before being
constructed, and in determining the limits
for construction, which have not yet been
defined in previous regulations for land use.
The authorization procedure is applied to
urban operations held in locations previously regulated (namely where construction
or urban operations have already been approved) and therefore, specific rules have
been determined. This procedure certifies
that the projects fulfil the pre-existing rules.
The prior communication procedure is applied in cases where the works have a minimum urban impact in the relevant territory,
namely works executed in buildings’ interiors. Although it is a simpler procedure,
it gives public authorities control over the
works that are being carried out in a certain
building, for archive records and to avoid
fraud.
Maintenance works, as cleaning, refurbishing and repair, necessary to preserve the
building as at the date of construction, reconstruction or alteration, are exempt from
any licensing or prior communication procedures.

B) License of Use

Apart from the above mentioned procedures,
which are essential for operations concerning property, it is also mandatory to hold a
Municipal License, designated “License of
Use” (“Licença de Utilização”).
Without this license, no property may be
used, sold or leased, except if otherwise
provided by law, i.e., cases where properties
are exempt from the license of use.
Decree-Law 281/99, of July 26, 1999, has
enabled buildings without a license of use to
be sold, if the following requirements have
been met:
• the construction license has been duly
issued;
• the License of Use was requested at
least 50 days in advance;
• the transferor of the property states in
the deed that:
a) the works have been concluded;
b) the construction has not been interrupted by the Municipality;
c) the transferor has not been notified
by the competent authorities that the
License of Use has been denied;
d) the construction license has not been
withdrawn; and
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e) the transferor has not given notice to
pay the respective construction tax by
the Municipality.
The transferor of the property is liable towards the purchaser for the veracity of the
statements made in the deed concerning
the construction of the building and license
of use.
Furthermore, it is worth noting that for purchase and sale purposes, buildings constructed before August 12, 1951 are exempt
from the license of use, since the legislation
that approved the need for the license of use
only affects constructions after such date.

notes
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VII. ENVIRONMENTAL
VII.1. The Constitution

Portuguese Constitution establishes the
Healthy Environment as a fundamental
right, pursuant to its Article 66, composed of
two distinct paragraphs.
The first paragraph not only grants the
“right to a healthy and ecologically balanced
environment” but also imposes the duty to
defend it.
The second paragraph imposes upon the
State specific environment protection duties
through its own organizations, empowering
popular based organizations to take legal
action, by referring “the support of democratic initiative” as a particularly effective
mean to defend this right.
Private individuals, and environmental associations for civil liability, may sue a transgressor of this constitutional right.

VII.2. Environmental License

Decree-Law 173/2008 of August 26, 2008
following Directive 2008/1/CE, of January
15, codifies and updates the regime for the
Single Environmental License (“SEL”), in
order to assure integrated pollution prevention and control.
The said Decree-Law provides for a vast array of matters and applies to many different industrial activities, as described in its
annexes (including all the waste producing
activities, e.g., among others, energy production, metal or mineral deposits, chemical and waste management industries), establishing different measures to prevent or
reduce polluting emissions towards the air,
water and soil resulting from those activities.
As a general rule, all waste becomes responsibility of its producer and all industrial establishments must obtain the SEL for
their facilities in order to operate.
With the new legal regime for environmental licensing, approved by Decree-Law
173/2008, the environmental license is now
a prerequisite for facilities to commence operating and not, as had previously been the
case, a prerequisite for their construction.
The SEL conforms to the specific authorization and the licensing regime of each activity, as it does not overlap the licensing regimes for the activities, but concentrates
the process, articulating each applicable
regime by creating the licensing coordina-

tor figure, who is responsible for coordinating the licensing process and authorising
the activities described in Appendix I to the
mentioned Decree-Law, as well as issuing
the necessary authorisations or licenses for
commencing, changing or operating these
activities.
This coordinator entity is determined according to (i) the economic classification of
the planned industrial activity, (ii) the classification of the facility and (iii) its territorial location, as prescribed in Annex III to
Decree-Law 209/2008, of 29 October, 2008.
The Portuguese Environment Agency
(“APA”) acts as a supervisor for the licensing activity.
The SEL regime also establishes financial
sanctions (e.g., fines) for individuals and
companies, for the installation, modification or operation of an industrial establishment without previous licensing or that are
in breach of the license granted. Fines may
range from EUR 500,00 to EUR 37.500,00
when infringements are committed by individuals, and from EUR 9.000,00 up to EUR
2.500.000,00 when the violation is perpetrated by a company. The exact amounts are
established in accordance with (i) the seriousness of the act, (ii) the level of guilt, and
(iii) the awareness of the agent to the fact.
Recurrence on the some typical fact generally results in higher penalties.

• Environmental Impact Study (EIS);
• Non-technical Summary (basic item
of the EIA) which must be presented in
hard copy (paper) and in digital support;
• Technical appraisal of the EIA; and
• Decision.
The environmental decision on the feasibility of the project is issued by the minister
responsible for the environment and is binding. Such decision can: (i) not approved; (ii)
conditionally approved or (iii) approved.
The maximum periods for the decision are:
• 140 days (including public consultations) for projects listed in Annex I of
Decree-Law no. 69/2000;
• 120 days (including public consultations) for projects listed in Annex II of
Decree-Law no. 69/2000;

• 120 days (including public consultations) for projects subject to industrial
licensing, whether or not they are included in Annexes I or II of Decree-Law
no.69/2000
• For projects recognised by a Joint Ministerial Order of the Ministries for the
economy and environment as structurally important to the Portuguese economy, this period can be reduced to 80
days.
A project is deemed as approved if a decision
has not been communicated by the responsible entity for its licensing or authorisation
once these periods have elapsed (counting
from the day the documentation was received by the EIA Authority).
An extra 45 to 55 days can be added to these
periods if the applicant proposes or requests
the definition of the scope of the EIS.

notes

VII.3. Environmental Impact
Assessment

Decree-Law 69/2000, of May 3, 2000, as
amended, sets forth the regime for projects
that require environmental impact assessment (“EIA”). This regime lists cases of total
or partial exemptions from the EIA requirement, but also admits the need for an EIA on
projects which can have a significant impact
on the environment.
The documentation required for an EIA
should be submitted with the entity responsible for licensing or authorising the project (the Coordinating Entity in the case of
industrial facilities), which will forward it to
the EIA Authority. EIA involves an obligatory
stage of public consultation promoted by
the EIA Authority: the APA or the Regional
Coordination and Development Committees
(“CCDR”).
The EIA procedure involves the following
stages and deadlines:
• Definition of scope – optional stage;
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VIII. LICENSING
VIII.1. Legal Framework

Decree-Law 209/2008, of October 29, 2008,
revoked the previous regulation in force approved by Decree-Law of April 10, 2003, by
establishing the scheme for engaging in an
industrial activity (“Regime Especial das Actividades Económicas - REAI”), with the aim
of (i) preventing risks and inconveniences
resulting from the operation of industrial
facilities, (ii) safeguarding public health, the
health of workers, the safety of people and
property, (iii) assuring environmental quality and (iv) setting the appropriate site planning, in a framework of sustainable development and corporate social responsibility.
Licensing an activity involves two stages,
one dedicated to the licensing of the activity
itself (committed to the central and/or local government depending on the activity),
and the other to the licensing of the works
needed for its installation (facilities), matter
under the municipality competence.
So, it is important to define which entity is
responsible for the industrial licensing procedure.
It is instituted that for every project there
must be a Coordinating Entity. This entity is
the only body liaising with the entrepreneur
in all necessary contacts to ensure the correct preparation and appraisal of the licensing, pre-declaration or registration application, being also responsible for steering,
monitoring and promoting the administrative procedures. The Coordinating Entity appoints the process manager, and ensures
that there is a sole procedure for all industrial facilities having the same location and
belonging to the same industrial premises.
This is very important as there is a vast array of public and certified entities that may
have a significant intervention on licensing
procedures.
For example, the Coordinating Entity for the
licensing process of an industrial facility in a
Business Location Area (“ALE”) is its management company. In the case of a Type 3 industrial facility, the coordinating body would
be the Municipal council in the area where
the unit is to be located. For economic activities with a higher potential risk – i.e., Type
1 and Type 2 industrial facilities, the coordinating body would be a service of central
government.
Regional Directorates of Economy (“RDEs”)

are the main channels of the Ministry of the
Economy and Innovation to receive and forward licensing applications related to:
• industrial establishment projects and
the licensing of industrial facilities, including re-openings and changes of location;
• quarries and stone workings;
• storage of inflammable liquids and gases;
• petrol stations;
• electrical installations for public or private use;
• natural gas distribution networks;
• pressurized containers;
• tankers for the transport of hazardous
substances.
The Directorate-General for Energy and Geology (“DGEG”) – “Direcção-Geral de Energia
e Geologia” - is responsible for licensing the:
• electrical energy: connections to the
special regime, cogeneration and renewable energies generation grid;
• terminals and storage installations for
crude oil, its derivatives and waste products;
• the underground storage of inflammable gases in natural salt formations and
the construction, operation and maintenance of pipelines for the transport of
combustible gases.
Other public entities may also, in addition to
the Coordinating Entity, provide opinion to
this procedure, always under the coordination of the latter.
Accredited entities may also intervene in
specific subjects, specially ruled.
Pursuant to the REAI, the entrepreneur
must respect the following principles:
• adopt the best available eco-efficiency
techniques and rules;
• rationally use of energy;
• consider general prevention principles
in the management of occupational
health and safety;
• take measures to prevent the risk of accidents and limit their impact;
• implement environmental management, food safety and occupational
health and safety systems that are appropriate to the type of activity;
• protect public health through the pro-

motion of prophylactic and health vigilance measures;
• implement measures concerning safety
and pollution risks.
The entrepreneur must display an organised
and up-to-date procedure on site, as well as
all documentation relating with changes to
the industrial facility, which should be made
available to the Coordinating Entity of the
licensing procedure and to the entities with
inspection capacities, whenever requested.
Furthermore, Types 1 or 2 facilities must
subscribe civil liability insurance covering
the risks of the facility and the industrial activity. Proof of this insurance must be provided to the Coordinating Entity within 30 days
of operational start-up.

VIII.2. Industrial Activity Facilities

Both the facility and the operation are subject to the following procedures:
• Prior authorisation for Type 1 industrial
facilities;
• Pre-declaration for Type 2 industrial facilities;
• Registration for Type 3 industrial facilities.
The entry into force of the abovementioned
Decree-Law 209/2008, meant that Types
2 and 3 facilities no longer require inspection prior to use, except those using unprocessed raw materials of animal origin. The
prior inspection is still required in Type 1 facilities, but the applicant may have accredited entities carrying out this administrative
intervention in order to prevent delays.
The general principle of tacit approval is established where the authority does not comply with time limits. In such cases the process manager is obliged to issue and provide
the applicant with a certificate expressly
mentioning such form of approval.
Tacit approval does not occur in cases of
compulsory rejection, even if the Coordinating Entity does not decide within the time
limit. In those cases, the sum paid by the
applicant for the procedure is compulsorily
returned.
The legal scheme also establishes a supporting data system which allows the entrepreneur to simulate the applicable procedure to his/its particular case, as well as
monitor the progress of the respective application.
The integration with other legal schemes

is also strengthened, particularly the legal
scheme for urban development and building in order to prevent the duplication of
procedures whenever the operation of the
industrial facility encompasses the performance of an urban operation requiring prior
approval (e.g., in relation to Type 1 industrial
premises, the performance of a single inspection is envisaged, which includes the inspection required under the urban regime).
This liaison also aims to prevent contradictory decisions.
As previously mentioned, the procedure for
the installation and operation of industrial
premises depends on the type of industry.
Currently, the following types of industrial
facilities are defined according to the potential risk to people and the environment inherent in their installation:
• Type 1: facilities of the highest risk and
include units that are governed by at
least one of the following legal schemes:
a) environmental impact assessment;
b) integrated pollution prevention and
control;
c) prevention of serious accidents involving hazardous substances;
d) management of hazardous waste.
• Type 2: facilities of lower environmental
risk and medium size and encompass
those not included under Type 1 that are
under at least one of the following circumstances:
a) a contracted electrical capacity higher than 40 kVA;
b) a thermal capacity higher than 8.106
kJ/h;
c) employing more than 15 workers.
• Type 3: facilities with 15 workers or
lesser and that have limited contracted
electrical and thermal capacity, which
are not encompassed under Types 1 or
2, as well as similar production facilities
and local production operators provided
for in sections 2 and 3 of Annex I to Decree-Law 209/2008.
A scheme of preliminary authorisation applies to Type 1 facilities, which culminates
with the award of an installation and operating licence for the industrial facility.
Type 1 industrial facilities can only start operating after the applicant possesses a valid
licence for industrial activity.
Type 2 facilities are subject to pre-declaration.
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The procedure initiates with the submission
of the pre-declaration form to the Coordinating Entity, together with the necessary
documentation.
The applicant can commence operations in
the same conditions as for Type 1 facilities.
Type 3 facilities only require a compliance
statement by the operator along with the
necessary registration requirements with
the Coordinating Entity.
The applicant can commence operations as
soon as he is served notice of registration.
It is also important to have a general idea on
the average time an industrial license procedure may take. This depends of course on
the type of activity to be licensed.
Nonetheless, the core trait of the legal
scheme is the strengthening of the mechanisms leading to the compliance with the
time limits established therein. Hence, the
application is only accepted whenever fully
completed. On the other hand, additional
information can only be requested from applicants within a specified time frame, only
once and by a single intervening party - the
Coordinating Entity.
Another important feature of the legal regime is the strengthening of integration with
other legal schemes, particularly the legal
scheme for urban development and building
in order to prevent the duplication of procedures and thus reducing timeframes.

VIII.3. Commercial Licensing

Regardless of the licensing scheme to comply with, prior to the starting up of any commercial activity, the Municipality should be
consulted to ascertain whether the planned
activity is subject to any special licensing
procedure.
Thus, in case the commercial establishment
needs a particular license for operating,
the Municipality is the entity responsible for
monitoring this process.
Municipal authorities generally have sole
jurisdiction on licensing commercial establishments. Commercial licensing is governed by the legal regime for construction in
urban sites, as set out in Decree-Law 555/99
of December 16,1999, as amended.
There is a special regime for commercial establishments and warehouses handling food
products as well as other non-food commercial establishments and service providers whose operations involve health and
safety risks. These regulations are set out in

Decree-Law 259/2007, of July 17, 2007.
In this case the procedures for installing and
modifying premises are subject to a prior
declaration regime, as described in above
mentioned Decree-Law.
Also, the installation and operation of these
establishments must comply with the the
requirements set forth in specific laws, depending on the products traded.
As a general rule, owners are required to
obtain authorisation from the Municipality
or Trade Associations with regard to opening hours, and they must inform the “CRSS
- Centro Regional da Segurança Social” (Regional Centre for Social Security) of any
workers hired before they start working.
The application for registration of commercial establishments must be submitted with
the “DGAE – Direcção-Geral das Actividades
Económicas” (Directorate-General for Economic Activities) or the nearest “DRE – Direcção Regional do Ministério da Economia e
da Inovação” (regional office of the Ministry
of the Economy and Innovation) or with the
relevant Trade Association.

are simplified or eliminated, such as:
• private use of the municipal public domain for certain purposes, such as installing an awning, an exhibitor or other
support information, the placement of a
planter or a waste container;
• map of office hours and its amendments;
• registration and posting of commercial
advertisements, subject to the rules of
public space occupation.
Furthermore, the said Decree-Law eliminates the licensing procedure for certain
economic activities, according to which a
system of prior control is no longer applicable, such as the sale of tickets for public
shows in commercial establishments and
the performance of auctions in public places.

The installation of an establishment included in the list annexed to Decree-Law
48/2011 is now only subject to a prior notification addressed to the Mayor and to the
General Director of Economic Activities.
With this prior notice and payment of the
fees due, the owner is allowed to immediately open and operate the establishment,
exploit the warehouse or begin its activity,
as applicable.
Also, the modification of an establishment
due to the change of the activity/service is
only subject to a prior notice submitted with
the “balcão do empreendedor”.
Finally, closure of business must be reported in the following 60 days.

notes

VIII.4. Zero Licensing

Recently, Decree-Law 48/2011, of April 1,
2011, within the scope of Simplex Program
and aiming to improve the responsiveness of
Public Administration in meeting the needs
of citizens, with lower costs and promoting
safety and speed of business, revolutionized
the licensing procedure for certain business
premises, by creating the Zero Licensing
(“Licenciamento Zero”) figure.
Licenciamento Zero is therefore intended to
reduce administrative costs and eliminate
licenses, permits, inspections and a priori
constraints for specific activities, replacing
them with systematic actions of surveillance
and accountability mechanisms a posteriori
on the economic agents.
The simplification begins with the creation
of a simplified procedure for the installation and modification of food and beverage
establishments, trading goods, services and
storage.
As a result, previous administrative permission is now completely replaced for a mere
prior notification served to the “balcão único
electrónico” (e-administrative spot), also
called “balcão do empreendedor” (entrepreneur spot) accessible through the website
www.portaldaempresa.pt.
As mentioned, certain licensing procedures
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IX. DISPUTE RESOLUTION
IX.1. Judicial System

Portuguese judicial system is based on
Courts which are divided in two jurisdictions: (i) administrative and (ii) civil.
Within these jurisdictions courts are separated by areas of competence depending on
the subject to be appraised (“competência
material”).
Thus, and within the Civil Jurisdiction, civil matters are submitted to Civil Courts,
criminal matters and matters related with
traffic penalties are submitted to Criminal
Courts, divorces, parental ruling and other
family questions are submitted to Family
Courts, specific company’s matters such as
insolvency, nullity of corporate resolutions,
winding up of companies are submitted to
Commercial Courts (or to civil courts in case
there is no commercial court in the place
where the case must be brought), etc.
On the other hand and within the Administrative Jurisdiction, tax matters are submitted to Tax Courts and administrative matters
are submitted to Administrative Courts.
Apart from these, there are two special
Courts that have as main competences supervising the public authorities’ activities or
the correct application of the Constitution –
the Constitutional Court and the Audit Court.
The Judicial System is divided into three degrees:
• County Court - cases are bring to justice
for the first time;
• Appeal Court (“Tribunal da Relação” in
the Civil Jurisdiction and “Tribunal Central Administrativo” in the Administrative
Jurisdiction) - parties appeal against
the decisions of the County Courts;
• Supreme Court of Justice (Civil Jurisdiction) and Supreme Administrative
Court (Administrative Jurisdiction) highest level of appeal (apart from the
exceptional case of appeal to the Constitutional Court when the dispute involves
constitutional matters).
As far as Civil Jurisdiction is concerned, parties may resort to the Appeal Court if they
have a decision against and also depending
on the value of the case/claim. Appeal to the
Supreme Court of Justice is only allowed if
the Appeal Court’s decision is contradictory
to the County Court decision; otherwise, if
the decision is sustained, parties are pre-

vented from a second appeal to the Supreme
Court of Justice (Double Conformity Principle - “Princípio da Dupla Conforme”).
At County Courts level the value of the case
is a key factor since the type of procedure,
timing and judicial processing may vary according to it. Moreover, the possibility to appeal depends also on the value of the case.
Judicial Procedures can be divided into (i)
ordinary (a case up to EUR 30.000,00), (ii)
summary (a case up to EUR 5.000,00) and
(iii) minor summary (for other minor cases).
Depending on the type of proceeding, a case
can take between 12 to 24 months to be
decided. However, there are other factors
to take into account such as (i) number of
judicial officers and judges working at the
court where the case is being judged, (ii) e
number of cases distributed to each judge,
(iii) attendance of other people such as interpreters, experts, witnesses from abroad,
(iv) possible agreements prior the trial, etc..
In addition, if the judgement is appealed
against, the case will surely take longer,
since the period of time of a decision in the
Appeal Court takes between 6 to 12 months
(and in the Supreme Court of Justice 6
months on average).
In what concerns judicial costs, there has
been a deep reform on the respective legal
regime, by increasing the costs and imposing the full payment in advance. The aim is
to avoid an “overbooking” of cases in court,
many of them without any grounds, and also
to encourage citizens to resort to alternative
ways of conflict resolution regarding certain
matters by creating other type of institutions
(similar to courts), such as the “Julgados de
Paz” - cases connected with jointly owned
property matters, house renting -, the Mediation Services - family or labour matters
- or the typical Arbitration Courts.
The party that wins the case is entitled to be
compensated by the defeated party for the
costs incurred, including, if required and
within very restricted caps, for lawyer’s fees
and other expenses related with the case.
If the judgment only partially awards what
has been requested, the court costs are
shared according to the degree of success
obtained by each party.

IX.2. Specific Procedures
2.1. The Special Declarative
Procedure and the Injunction
Procedure

This procedure came into force with DecreeLaw 269/98, September 1, 1998 and is intended to remove some type of collection
proceedings (transaction with consumers
or other civil matters – for cases up to EUR
15.000,00 -, transaction between companies – no limit value) from judicial courts,
by establishing a simpler and faster way of
obtaining an enforcement title (“título executivo”).
In fact, if the debtor/defendant does not reply to the procedure (application), the creditor/applicant is automatically awarded with
an enforcement title and thus being able to
begin an enforcement procedure against the
debtor. However, if the debtor/defendant replies, the procedure will convert into a common judicial claim action with all the regular
proceedings and timings.

2.2. The Recognition and Enforcement of Foreign Decisions

Portugal has a long tradition of recognizing
and enforcing foreign court decisions, having signed the Brussels Convention of 1968,
the Lugano Convention of September 16,
1988 (relating to judicial competence and
the execution of decisions in civil and commercial matters, now partially replaced by
European Council Regulation 44/2001 of
December 22, 2001) and the San Sebastian
Convention of May 26, 1989. Also, in 1994,
Portugal adhered to the New York Convention on the recognition and enforcement of
foreign and international arbitral awards.
In cases where foreign judgments and arbitration awards are not covered by any international convention or treaty their recognition and enforcement in Portugal is still
possible, as long as they met certain legal
requirements and have been submitted to a
Portuguese Court for review and confirmation. The requirements of the foreign decision to be confirmed may be summarized as
follows:

• authenticity and propriety: there must be

no doubt of the authenticity of the document in which the foreign judgment is
contained, nor of the propriety of the decision;

• final

judgment: the judgment must be
definitive and final under the law of the
country in which it was issued. It must
not be subject to appeal;
• proper jurisdiction: the decision must
have been issued by a court having jurisdiction in accordance with the rules
for resolving conflicts of jurisdiction under Portuguese Law;
• absence of “Lis pendens” and “res judícata “: a judgment cannot be confirmed
if the same action is pending before, or
has already been judged by, a Portuguese court, unless the foreign court
was the one where the case was first
presented;
• service of process: the defendant must
have been duly served of process, unless Portuguese law would exempt the
service of process in the same situation.
• public policy: the foreign judgment
must not contain any decisions that are
against the principles of Portuguese international public policy;
• domestic private law: if issued against
a Portuguese national, the foreign judgment will not be confirmed, when the
situation should have been resolved in
accordance with Portuguese law, this
being the governing law of the dispute
according to the Portuguese rules of the
conflict of laws, and according to which
the Portuguese party which loses would
have obtained a more favourable decision.
The request for confirmation can be denied
on the grounds of a lack of one or more of
the above-mentioned requirements. However, it is also possible to attack the foreign
judgment by the appeal procedure known as
“revisão”. This procedure may be invoked on
the basis of the following:
• when it is proved, through a definitive
criminal court decision, that the foreign
judgment to be confirmed was issued as
a result of bribery, prevarication or corruption of the judge;
• when a new document that was unavailable to the party in the proceedings in
which the foreign judgment was issued
is presented. This applies if the document would be sufficient to modify the
decision, thereby rendering it more favourable to the party that lost;
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• when the decision to be confirmed is in
conflict with an earlier one which makes
the matter “res judicata” between the
parties.

notes

IX.3. Alternative Ways of Conflict
Resolution

Institutional, or ad hoc, arbitration is gaining
growing acceptance as an alternative way of
solving disputes, especially in commercial
matters, mainly because of its flexibility and
celerity which is vital in a business scenario.
There are several Arbitration Centres established in Portugal, with their own ruling, being the longest established and most reputable one the Commercial Arbitration Centre
of the Portuguese Chambers of Commerce,
in connection to the International Chambers
of Commerce (“ICC”). Nevertheless, recently there have been other institutions trying
to establish organized Arbitration Centres,
such as the Catholic University of Lisbon
(“Universidade Católica de Lisboa”) and the
Portuguese Business Association (“Associação Empresarial de Portugal”).
Ad hoc arbitration is often conducted according to the Portuguese Civil Procedure Code
and the Arbitration Ruling (Law 31/86, 29
August 1986, as amended) adapted to make
the procedure lighter, as well as faster.
Also, in the field of insolvency, the Portuguese Out-of-Court Conciliatory Proceedings (“Procedimento Extrajudicial de Conciliação”) approved by Decree-Law 316/98,
October 20, 1998, as amended, set forth a
procedure whose main purpose is to seek
for a satisfactory agreement between the
insolvent company and its creditors in order
to restructure the company. This procedure
is mediated by the Portuguese Institute for
Investment and Support of Small and Medium-Sized Companies (“IAPMEI”) and is
aimed to be more expedited than regular judicial insolvency proceedings since the procedure should be completed in a 6 months
period.
Costs vary depending on whether the procedure is going to be conducted by an institutional centre or by an ad hoc arbitration.
Institutional centres have their own fixed
fees unlike ad hoc arbitration whose costs
depend on the arbitrator fees.
Common arbitration can take up to 12
months, being that parties may decide prior
to the commencement of procedure if an appeal of the decision will be permitted.
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X.1. Consumer’s Protection

Technological and scientific development,
along with massive production of goods,
market complexity, distance between producer and consumer, constant consumption, aggressive sales methods, misleading
publicity and, more recently, the changes
introduced by globalisation and the Internet revolution have introduced major transformations in western countries since the
1960s, which led to the appearance of a new
phenomenon referred to as the “consumer
society”. This new phenomenon simultaneously led to a greater need to protect consumers and gave rise to consumer lobbying
associations and social initiatives.
The Portuguese Constitution attributes to
the State the primary task of “protecting the
consumer namely through supporting the
creation of consumer cooperatives and associations, and forbid misleading advertising.
In fact it is the Constitution that primarily defines the main pillars upon which the
normative structure of consumer protection
is based. Nevertheless, due to Portugal’s
adhesion to the EEC, legislative initiatives
in this area of consumer protection are increasingly inspired by EU Law.
Consumer protection is therefore a task of
the Portuguese State, which is safeguarded
either through the legislation enacted by
Parliament and the Government, or through
the competent EU institutions.
Consumer protection legal regime is established by Law 24/96, of July 31, 1996, as
amended, usually called Consumer Protection Law (“Lei de Defesa do Consumidor”).
According to this Law, consumer is any individual to whom goods are supplied, services
are rendered or any rights are transmitted,
for private use (non professional) by someone who pursues professionally an economic activity with profit-making purposes.
In general terms, Consumer Protection Law
implements in practice the constitutional
incumbencies assumed by the Portuguese
State and Public Administration concerning consumer protection. It establishes the
right to the quality of goods and services,
the right to health protection and physical
security and the corresponding obligation
of control by the Public authorities in order
to detect and eradicate from circulation the
goods and services that can affect that quality. It also establishes a set of information
rights to be provided to consumer as well as

it improves rights enforcement by empowering consumers’ representative associations with the right to act before justice.

X.2. Termination of Business
2.1. Termination

The basic legal regulation concerning the
termination of agreements is codified in the
Portuguese Civil Code (“Código Civil”). Portuguese contract law envisages a variety of
ways to terminate a contract. The contract
may be terminated upon the will of one of
the parties which usually results from a
breach of the contract (“resolução”), but in
very specific cases the alteration of circumstances in which the parties had based their
will to contract, may also allow termination.
This type of termination, in most cases, creates obligations only between the parties
bound by the contract, which have to reinstate the situation that would exist if the
contract had not been concluded.
As a general rule, the dissolution is effective
with a simple manifestation of intention to
the other contractual party, but it might also
depend on a judicial decision, when certain
types of contracts are at stake.
Most frequently, the dissolution requires the
plaintiff to provide justification for the dissolution.
Contracts may also be terminated based on
the objective impossibility of fulfilment (“impossibilidade de cumprimento”). Whenever
the impossibility is subjective (the party cannot fulfil its obligation), the rule is reversed,
as, in principle, it does not give the right to
terminate the contract.
If the party is culpable regarding the abovementioned impossibility of fulfilment, the
other party will be entitled to compensation.
Another means to terminate a business is
by revocation, which generally is a voluntary destruction of the contract based on the
agreement of both parties (“revogação”).
There are two forms of revocation, namely:
• unilateral revocation, when termination
of the contract is the intention of only
one of the parties and provided that allowed under the applicable law;
• bilateral revocation, when both parties
agree on the revocation.
In most cases the revocation is discretionary, and the parties do not need to put forward any reason to terminate the contract.

The final way to terminate a business established by Portuguese Law relates to renewable contracts or those celebrated for an
undetermined period of time.
One of the parties must demonstrate that
the continuation or renewal of the contract
is not desirable, following a notice period
(“denúncia”).
The termination notice to the other party is,
as a general rule, discretionary, and once it
is effective the obligations of the parties are
dissolved.
Based on these forms of termination of a
contract, and depending on the effects of the
cessation, we can anticipate different consequences and costs involved:
• if the termination is retroactive, then
the parties need to reinstate the situation that would exist if the contract had
not been celebrated, which means that
they have to return everything they have
received during the time the agreement
was effective (if and when this is possible);
• on the other hand, if termination is effective only for the future, then this
means that from the moment it is effective, the obligations of the parties created by the agreement no longer exist;
• costs can be substantially increased due
to compensation for damages.
As far as time is concerned, there are many
aspects that may influence the length of
time it will take to terminate a business contract, namely the notice periods established
by law in order for the notification to be effective or the need for Court intervention (in
this case, it might take months or years).
As a general rule, if an agreement is entered
into between two private parties, it can be
terminated without government approval or
intervention (exceptions include leasing for
residential purposes and a few others).

2.2. Insolvency

The basic legislation regarding insolvency
and bankruptcy is codified in the Portuguese
Insolvency Code (“Código da Insolvência e da
Recuperação de Empresas”, also known as
“CIRE”), approved by Decree-Law 53/2004,
of March 18, 2004. However, the ancient
regime, foreseen in Decree-Law 132/93,
of April 23, 1993, is still in force regarding
procedures that have started prior to CIRE
become in force.

The approval and publication of CIRE was
meant to simplify and to fasten the insolvent
process in comparison to the previous one.
Once the status of insolvency is declared by
the court, the process can lead whether to
liquidation of the company or to the application of reorganization and recuperation
measures, depending on several factors,
amongst others the financial viability of the
insolvent company and the express consent
of the creditors.
In case of liquidation and following Court’s
declaration of insolvency, the assets of the
insolvent company (“massa insolvente”) are
sold in order to pay all existing debts. To
carry out this sale, an administrator of insolvency (“Administrador de Insolvência”),
usually a third person is appointed by the
Court to administrate company’s assets. In
certain circumstances the insolvent company can be allowed to keep its managing
board, under supervision of the appointed
administrator of insolvency.
Depending on the causes that have led to the
insolvency, the managers or directors can
be held liable for the situation of the company. In case the Court founds managers and
directors to have cause material damages to
the company they can be subject to several
penalties (e.g. inability to carry out commercial activities within a determined period of
time and the loss of any credit towards the
company).
In addition, the Portuguese Criminal Code
establishes criminal proceedings against
the managers and directors of a company
who consciously or negligently performed
acts that led to the insolvency of the company. If they have acted with the intent to
damage/cause detriment to the creditors
and the insolvency situation is judicially recognized as such they can be sentenced to up
to five years in prison or to the payment of a
fine. If they acted with gross negligence the
sentence may be up to one year of imprisonment or payment of a fine.

Mouteira Guerreiro, Rosa Amaral & Associados, R.L.

75

